
1 www.naep.org  3/29/19 
 

 
 
 
 
 

March 29, 2019 

Lead NEPA Story: Interior hid scientists’ criticism of 
Arctic National Wildlife Refuge drilling—report    
(Greenwire, 3/12/2019) Kelsey Brugger, E&E News Reporter

Newly leaked Interior Department documents 
raise questions about the environmental review 
of oil drilling in the Arctic National Wildlife 
Refuge's coastal plain. 

The documents show that federal scientists 
drafted 18 memos detailing the environmental 
"unknowns" of drilling in the Arctic refuge, 
according to Public Employees for 
Environmental Responsibility (PEER), which 
recently obtained the documents and published 
them today. 

PEER charged that those documents have been 
excluded from public view and not released in 
accordance with Freedom of Information Act 
(FOIA) requests filed by advocacy groups. The 
advocacy group has petitioned the Interior 
Office of Inspector General to review the matter. 

But top Interior Department officials, including 
Assistant Secretary Joe Balash and career 
employee and Fish and Wildlife Service (FWS) 
Alaska Regional Director Greg Siekaniec, 
fiercely defended the agency's process and said 
PEER's claims were untrue. 

"The Department is still processing numerous 
FOIA requests regarding the Coastal Plain, 
including request to which the information 
referenced by PEER may be responsive. PEER’s 
assertion that the Department is willfully 'hiding' 
relevant documents in response to those requests 
is untrue," Balash said in a statement to E&E 
News.               

     Continued on page 7                   

Clean Water Act: Bipartisan states push court to revisit 
permitting decision   
(Greenwire, 3/20/2019) Ellen M. Gilmer, E&E News Reporter 

An unusual alliance of states is pushing federal 
judges to reconsider a ruling they fear undercuts 
states' role in water permitting for dams and 
other big projects. 

Fourteen states from across the ideological 
spectrum made their case in a brief to the U.S. 
Court of Appeals for the District of Columbia 
Circuit this week. They're urging the court to 
rethink a recent decision that rebuked Oregon 
and California for a permitting arrangement with 
PacifiCorp related to the utility's plans to 
decommission certain hydroelectric dams on the 
Klamath River. 

The two states have jurisdiction over water 
quality permitting under Section 401 of the 
Clean Water Act, which generally gives them a 
year to consider permit applications. If a state 
doesn't act within a reasonable time frame, the 
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Federal Energy Regulatory Commission can step 
in and take over the decision-making process. 

Oregon and California worked around that 
system by arranging with PacifiCorp for the 
utility to withdraw and resubmit its application 
annually, resetting the states' clock for 
consideration. A three-judge panel for the D.C. 
Circuit rejected the arrangement in January. 

In this week's brief, infrequent allies joined 
forces to push the appeals court to reconsider. 
The state coalition includes Oregon, Alaska, 
Hawaii, Idaho, Maine, Massachusetts, Michigan, 
Minnesota, New Jersey, Rhode Island, South 
Dakota, Vermont, Washington and Wyoming. 

"This Court should grant rehearing because the 
panel opinion will adversely affect the States' 
congressionally retained sovereign right to 
protect water quality within their boundaries," 
the coalition wrote, adding that the January 
ruling "undercuts the coequal management of 
the nation's waters." 

They defended the withdraw-and-resubmit 
strategy as fully in line with the plain meaning 
of the Clean Water Act. 

"Nothing in the text of the statute prohibits an 
applicant from submitting and then withdrawing 
its request for certification before the one-year 
period for making a decision expires," the brief 
said. 

The states, conservation groups and others 
involved in the case are pushing for 
reconsideration before the three-judge panel that 
issued the January decision or before the court's 
full slate of active judges. 

The spectrum of Democrat- and Republican-led 
states signing on to the brief highlights the 
bipartisan state-federal tension over Clean Water 
Act permitting. The Trump administration has 
faced blowback from many states it generally 
considers allies for attempts to streamline 
permitting by setting new limits on state 
reviews. 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

NEPA: Final Bureau of Land Management plans sharply 
rebuke Obama-era regulations   
(Greenwire, 3/15/2019) Scott Streater, E&E News reporter

The Trump administration has finalized 
revisions to Obama-era greater sage grouse 
conservation plans that include a number of 
provisions that could allow for oil and gas 
drilling, mining activity, and other development 
near sensitive grouse habitat. 

At issue are records of decision (RODs) released 
today by the Interior Department that finalize 
revisions the department has been working on 
since 2017. The RODs are based on six 
environmental impact statements and amended 
resource management plans, first released last 
year, covering grouse plans in seven Western 
states. 

Conservation groups blasted the revisions, 
saying the added "modifications, exemptions 
and waivers" to mandates in the 2015 plans 
regarding compensatory mitigation, buffers 
around breeding grounds, no-surface occupancy 

and seasonal restrictions near sensitive habitat 
will drive the bird toward extinction. 

Jim Lyons, who helped write the original grouse 
plans as Interior's deputy assistant secretary for 
land and minerals management during the 
Obama administration, said in a statement the 
revised plans "risk undermining key elements of 
the successful science-based, collaborative 
conservation strategy developed to protect" the 
bird. 

Lyons, now a senior fellow for the liberal-
leaning Center for American Progress, added 
that revisions allowing "new oil and gas 
development in key habitat areas," along with 
removing mitigation mandates, would result in a 
reduction in grouse habitat, "increasing the 
grouse's risk of extinction." 

But Interior says the revisions amount to 
sensible tweaks removing unnecessary 
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provisions that hampered energy development, 
recreation and other uses of federal lands 
overseen by the Bureau of Land Management. 
The changes better align with grouse protection 
plans devised by individual states. 

"Months of close coordination and cooperation 
with state governments in Wyoming, Nevada, 
California, Idaho, Oregon, Utah and Colorado 
has gone into the development of today's 
decision," acting Interior Secretary David 
Bernhardt said in a statement. "The plans 
adopted today show that listening to and 
working with our neighbors at the state and local 
levels of government is the key to long-term 
conservation and to ensuring the viability of 
local communities across the West." 

That view is shared by many Western governors, 
including Colorado Gov. Jared Polis (D) and 
Wyoming Gov. Mark Gordon (R), both of 
whom said they are pleased. 

"Our focus now turns to implementation and 
creating successful outcomes on the ground," 
Polis said in a statement. "We look forward to 
working with the BLM and our local 
communities to move important conservation 
measures forward to protect greater sage grouse 
in Colorado." 

Still, the final revised plans — while not gutting 
the Obama-era blueprint — do make significant 
revisions that, based on how they are ultimately 
implemented by BLM, could significantly affect 
the grouse and its dwindling sagebrush steppe 
habitat. 

For example, they remove almost all of the 10 
million acres of so-called sagebrush focal areas 
(SFAs), identified in the Obama-era plans as 
habitat critical to the bird's survival. The final 
plans leave 1.8 million acres of SFAs in Oregon 
and Montana. 

The RODs also do away with compensatory 
mitigation for impacts to grouse habitat and 
instead state that BLM "will consider 
compensatory mitigation only when offered 
voluntarily by a project proponent," or required 
by a law other than the Federal Land Policy and 
Management Act that governs BLM. 

There are other major changes in the RODs, as 
well. For example: 

In Idaho, where BLM oversees 8.8 million acres 
of sage grouse habitat, the RODs modify buffers 
around leks (breeding grounds), maintaining 
them in priority habitat management areas but 
reducing them in general habitat management 
areas. In total, BLM amended 21 resource 
management plans in the state, according to the 
ROD. 

In Colorado, where BLM manages 1.7 million 
acres of grouse habitat, a "closed to leasing" 
designation on oil and gas leasing within a mile 
of an active lek is lifted, allowing such areas to 
be "open to leasing subject to major 
stipulations," including no-surface-occupancy 
requirements. 

In Wyoming — which is home to a third of the 
bird's remaining population, and where BLM 
manages nearly 18 million acres of grouse 
habitat — no-surface-occupancy requirements in 
priority habitat management areas are amended 
to allow for "an exception on a case-by-case 
basis subject to appropriate site-specific 
analysis, mitigation requirements, and 
consultation with the State of Wyoming." 

In Nevada/Northern California, the boundaries 
of sage grouse habitat management areas will 
now undergo a process to be "reviewed and 
refined every 3 to 5 years" and that changes to 
the boundaries can be made without going 
through a lengthy resource management plan 
amendment process. 

E&E News could not review the ROD in Utah, 
where BLM manages 2.5 million acres of grouse 
habitat and where earlier versions of the revised 
plans called for removing 448,600 acres of 
"general habitat management areas." The ROD 
was "temporarily unavailable" on BLM's 
website due "to a minor technical difficulty." 

Overall, the revised plans are a sharp rebuke of 
the Obama administration's blueprint. The 
original plans amended 98 BLM and Forest 
Service land-use plans to incorporate strong 
grouse protection measures across nearly 70 
million acres in 10 Western states. The Forest 
Service is separately evaluating changes to plans 
on national forestlands and grasslands. 

The original plans, which were criticized by the 
oil and gas and mining industries, as well as 
some governors and GOP congressional leaders, 
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were strong enough to convince the Fish and 
Wildlife Service in 2015 that sage grouse did not 
warrant protections under the Endangered 
Species Act. 

The RODs complete a major Trump 
administration regulatory reform, begun in 2017 
when BLM formally published a notice of intent 
in the Federal Register reopening the grouse 
plans to public review, with the expected 
outcome that they would be significantly altered. 

Now those revisions are complete. And BLM 
plans to fully implement them. 

Scott Cameron, Interior's principal deputy 
assistant secretary for policy, management and 
budget, told reporters during a conference call 
earlier this week that President Trump's fiscal 
2020 budget request "includes $55 million to 
implement sage grouse management plans in the 
Western states." 

Cameron said this would be done "in continued 
cooperation with those states on greater sage 
grouse conservation." 

A 'shameless giveaway' 

Environmental groups said they are considering 
legal challenges to the final revised plans. 

"This could drive the greater sage grouse to 
extinction and forever damage the American 
West," said Randi Spivak, public lands director 
for the Center for Biological Diversity. "Trump 
and former oil lobbyist David Bernhardt are 
blatantly rigging the system to benefit oil and 
gas operators. This will spell disaster for the 
vanishing sage grouse and for hundreds of 
species that depend on unspoiled public land." 

Among the biggest changes opposed by 
conservation groups is to mitigation, which in 
the original plans included a standard that 
disturbance in grouse habitat had to be mitigated 
to a standard of "no net loss" of habitat. But that 
was removed, because it was "considered an 
overarching goal and objective in the approved 
plan." 

"Bernhardt is unraveling a painstakingly crafted 
conservation plan and putting massive swaths of 
land, hundreds of species and precious wildlife 
habitat at risk," said Bobby McEnaney, senior 
director for the Western Renewable Energy 

Project at the Natural Resources Defense 
Council. "This shameless giveaway to the oil 
and gas industry has no basis in science." 

Critics note that BLM through 2018 has already 
offered nearly 1.5 million acres of grouse habitat 
in federal oil and gas lease sales. And last month 
in Wyoming, more than 700,000 acres of grouse 
habitat went on the auction block. 

The Center for Western Priorities yesterday 
released an analysis that it says shows 20 
percent of all leased federal lands overlapping 
grouse habitat are owned by oil and gas 
companies with ties to Bernhardt in his previous 
job as an oil lobbyist. 

"It seems clear that acting Secretary David 
Bernhardt's clients stand to gain more than 
anyone else from this revision," House Natural 
Resources Chairman Raúl Grijalva (D-Ariz.) 
said in a statement shortly after the 
announcement was made. 

"This is a smash-and-grab job on our 
environment, and it's going to continue as long 
as Republicans give cover to such cynical abuses 
of public power," he added. 

Bernhardt last week told a wildlife conference in 
Denver that the changes to the Obama-era plans 
amounted to tweaks driven by the individual 
governors in the states covered by the plans. 
And he encouraged everyone to carefully read 
the RODs when released. 

"When you do, you'll see that what occurred is a 
sanding of rough edges," Bernhardt said. 

He added, "I think we ended up, with the 
governors' help, in a pretty good place." 

The final outcome for the sage grouse will 
depend on how the plans are implemented, said 
Whit Fosburgh, president and CEO of the 
Theodore Roosevelt Conservation Partnership, a 
sportsmen's group. 

As long as BLM's implementation strategy 
includes "never wavering from an approach that 
produces positive results" for the bird and its 
habitat, success is possible, Fosburgh said. 

"We will continue working with the BLM, 
Western states, industry, and local partners to 
ensure that happens," he said. 
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The six  RODs may be viewed at 
https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?method

Name=renderDefaultPlanOrProjectSite&projectI
d=90121&dctmId=0b0003e880fb63b3. 
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Clean Air Act: Critics pounce on EPA mercury proposal  
(Greenwire, 3/18/2019) Sean Reilly, E&E News reporter 

EPA officials confronted a chorus of calls this 
morning to drop plans for revisiting their 
landmark regulation of power plant mercury 
pollution as speakers at a public hearing accused 
the agency of industry bias, flawed analysis and 
sheer wrongheadedness. 

"Why are we killing something that is protecting 
us?" asked Daniela Ochoa, a Washington, D.C., 
member of Moms Clean Air Force, after noting 
that emissions of the toxic metal have plunged in 
recent years. Like almost all of the participants 
in the first round of what is likely to be an all-
day hearing, Ochoa urged EPA to scrap the 
proposed repeal of the legal underpinning for 
what are formally known as the Mercury and Air 
Toxics Standards, or MATS. 

Jillian Riley of the Massachusetts attorney 
general's office deemed the proposal illegal, 
saying EPA has no power to reverse its long-
held determination that it is "appropriate and 
necessary" to limit emissions of mercury, 
arsenic and other hazardous pollutants from 
coal- and oil-fired power plants. 

"It is immoral to harm children for the benefit of 
industry," said Annika Harley, a fellow at 
Creation Justice Ministries, which works on 
environmental issues with a variety of Christian 
denominations. 

Out of the first 20 speakers, the lone supporter 
of the EPA plan was Cody Nett, assistant 
general counsel of Murray Energy Corp., the 
Ohio-based coal company that is closely allied 
with President Trump. In his testimony, Nett 
framed MATS as part of an Obama-era "war on 
coal" that had contributed to the closure of more 
than 400 coal-fired power plants and 
"jeopardized the nation's energy security." 

Nett praised the Trump EPA for rejecting what 
he called the Obama administration's "unlawful 

effort to justify MATS' overreach based on so-
called co-benefits." But Murray is "extremely 
disappointed," he added, that the agency intends 
to leave the actual emissions limits intact. 

"Leaving MATS in place would be just as great 
an affront to the rule of law — if not greater — 
than the fuzzy math and baseless hand-waving 
deployed by the Obama administration to 
impose the rule in the first place," Nett said. 

More than 140 people signed up in advance to 
speak at today's hearing. Moms Clean Air Force, 
affiliated with the Environmental Defense Fund, 
alone planned to have more than 30 members — 
some accompanied by their children — give 
testimony. Sen. Tom Carper (D-Del.), the 
ranking member on the Senate Environment and 
Public Works Committee, is scheduled to speak 
later today and also plans to join in a press 
conference outside the agency's headquarters. 

Among the three EPA officials who oversaw the 
hearing's first two hours was Clint Woods, a 
political appointee who serves as the agency's 
deputy air chief. 

Mercury is a neurotoxin that can harm babies' 
brain development. EPA issued MATS in 2012 
after some states had already sought to crack 
down on their own. Before then, power plants 
were the nation's biggest single source of 
airborne mercury pollution. But from 2006 to 
2016, those yearly emissions plunged 85 
percent, from 92,000 pounds to 14,000 pounds, 
said Dr. Jerome Paulson, a consultant who 
represented the American Academy of 
Pediatrics. 

EPA's plan "puts children's health at risk," 
Paulson said. 

Under its proposal, unveiled in late December 
but published only last month, EPA is seeking to 
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undo the "appropriate and necessary" 
determination on the grounds that the Obama 
administration erred in relying on co-benefits 
besides those directly targeted in the regulations 
to justify the expected compliance costs. 

The agency has pointed to a 2015 Supreme 
Court ruling that left the standards in place but 
said that EPA should have considered 
compliance expenses in making the appropriate 
and necessary determination required under the 
Clean Air Act. 

In 2016, EPA officials responded to the high 
court's ruling with a "supplemental finding" 
reaffirming its decision to regulate power plant 
emissions of mercury and other toxics partly in 
light of their health risks. 

The Trump administration, however, now calls 
that analysis flawed because of its reliance on 
the billions of dollars' worth of co-benefits 
expected from the decline in particulate 
pollution, as opposed to a far smaller sum 
attributed to cuts in mercury emissions. 

Almost all of the power industry now meets the 
standards. While EPA air chief Bill Wehrum has 
previously stressed that the emissions limits 
would remain in place under the administration's 
proposal, critics fear that repeal of the 
appropriate and necessary determination would 
leave the standards vulnerable to a coal industry 
lawsuit. 

Murray Energy, for example, is already a 
plaintiff in a pending legal challenge to the 2016 
supplemental finding. The company previously 
used current EPA Administrator Andrew 
Wheeler as a contract lobbyist while Wheeler 
was still working in the private sector. After 
EPA released its proposal in December, a 
Murray Energy spokesman said that the 
company had monitored the rulemaking, but not 
actively lobbied for it in recent months, "because 
the vast majority of our utility customers have 
already come into compliance" with the 
standards. 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

 

NEPA: Army Corps approves Polymet mine  
(Greenwire, 3/22/2019) Dylan Brown, E&E News reporter 

PolyMet Mining Corp. has received the last 
permit it needs to build the first major copper-
nickel mine in northeastern Minnesota. 

The Army Corps of Engineers issued a record of 
decision yesterday granting PolyMet a Clean 
Water Act permit to dredge and fill 901 acres of 
wetlands at the NorthMet site near Hoyt Lakes, 
Minn. 

"We are confident that we have identified an 
appropriately balanced alternative and proffered 
a permit that will allow access to an important 
mineral resource, while maximizing protection 
to natural resources including wetlands," St. 
Paul District Commander Sam Calkins said in a 
press release. 

The Army Corps noted the mine footprint is 500 
acres smaller than what was originally proposed, 
and PolyMet has purchased 1,278 credits from 

the Lake Superior Wetland Bank to offset 
wetland damage. 

That is unlikely to win over environmentalists 
and the Fond du Lac Band of Lake Superior 
Chippewa, who see the mine as a threat to the 
St. Louis River watershed and the people relying 
on it. 

"Thousands of acres will be adversely impacted 
by PolyMet's toxic copper-sulfide mine," Save 
Our Sky Blue Waters President Lori Andresen 
said in a statement. "This is an unacceptable 
degradation of the headwaters of Lake Superior 
and must be stopped." 

The Minnesota Pollution Control Agency has 
already been sued twice for approving various 
state permits. And Duluth, Minnesota-based 
WaterLegacy has sued EPA over allegations that 
it suppressed water pollution concerns its own 
staff had about PolyMet. 
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But PolyMet now holds all 18 necessary permits 
to build a mine expected to produce 1.2 billion 
pounds of copper, 170 million pounds of nickel 
and other precious metals while employing 
about 360 people over the next 20 years. 

"Importantly, receipt of this final permit enables 
us to move forward with project financing which 
is expected to take several months," PolyMet 
President and CEO Jon Cherry said in a press 
release. 

The company also announced today a deal with 
financial backer Glencore PLC to give it more 
time to pay off $243 million in debt. 

The British-Swiss mining giant gave PolyMet 
until June 30 to raise the money. 

"While our immediate goal is to address the 
Glencore debt, we are proud to be the first 
mining company to be fully permitted to 
responsibly build and operate a copper-nickel-
precious metals mine within the world-class 
Duluth Complex," Cherry said.    

The Final EIS for the Polymet, Inc./Northmet 
Mining Project and Land Exchange may be 
viewed at 
https://www.dnr.state.mn.us/input/environmenta
lreview/polymet/feis-toc.html. 

The U.S. Army Corps of Engineers Record of 
Decision may be viewed at 
https://www.mvp.usace.army.mil/Missions/Regu
latory/PolyMet/.    
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Lead NEPA Story (continued from page 1)

PEER asserted otherwise. "These memos were 
treated as if they did not exist," said Tim 
Whitehouse, the new PEER executive director 
and a former EPA attorney. "The Trump 
administration apparently does not want to admit 
that it is flying blind in opening one of the most 
sensitive places on the planet to petroleum 
development." 

In December, the Trump administration released 
its draft environmental review for a potential oil 
and gas lease sale on the refuge's 1.5-million-
acre coastal plain. The agency has held eight 
public hearings on the proposal; the public 
comment period ends tomorrow. 

Those memos were drafted last year and covered 
a wide range of work by government scientists, 
including on soils, permafrost, wetlands, 
climate, air quality, oil spills and various species 
in the area, including the populous caribou herd. 
They covered topics that were both "extensive" 
and "of major significance," PEER said. 

PEER also charged the agency with intentionally 
excluding scientific work from the draft 
environmental assessment. 

"Our sources are concerned," Whitehouse said, 
alleging that that could be a violation of the 
National Environmental Policy Act, making the 

draft environmental impact statement (DEIS) 
legally vulnerable. 

But Balash argued that the "EIS will not 
authorize any on-the-ground activity associated 
with the exploration or development of oil and 
gas resources on the Coastal Plain. Future on-
the-ground actions requiring BLM approval, 
including potential exploration and development 
proposals, would require further NEPA analysis 
based on the site-specific proposal," he said. 

FWS director Siekaniec said that concerns about 
suppressed science were "simply overstated." 

The agency was asked to "investigate what our 
information gaps are regarding development of a 
series of Environmental Impact Statements that 
will lead to an oil and gas program for Arctic 
National Wildlife Refuge," Siekaniec said. "We 
did this with the understanding that existing, 
new, and/or much more current information will 
best inform EIS development. This was not 
intended to be a 'list' of science that informs only 
a leasing EIS," he said. 

"None of our science concerns have been 
suppressed within the Agency or Department," 
Siekaniec said. 

PEER is an organization of federal employees 
who work on environmental issues. It has for 
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decades exposed alleged wrongdoing at agencies 
and protected whistleblowers. 

Whitehouse said the large number of 
government employees participating in the 
Arctic refuge environmental review makes them 
nearly impossible to overlook. The employees 
work for the Bureau of Land Management as 
well as the Fish and Wildlife Service. 

"We believe that they were deliberately withheld 
both from the DEIS process and from FOIA 
requests to which these memos would have been 
directly responsible," he said. 

Balash said that after the Tax Cuts and Jobs Act 
ordered the Interior Secretary to move towards 
leasing tracts in the refuge, "leadership at the 
Department directed multiple agencies, 
including (FWS), to review of all existing 
studies, data, surveys, scientific literature, and 
information that had been gathered on the 
Coastal Plain to support the development of the 
program. The assessment of this information 
identified all of the information that will be 
needed to support the full range of activities—
well beyond the leasing stage," he said. That 
assessment is still informing multiple agencies 
"on what studies to conduct and when," Balash 
said.                   

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500

  
 

The NAEP National Desk is published every two weeks using content originally published in Greenwire. The NAEP National 
Desk is emailed directly to approximately 1,000 NAEP General, Associate, Student, and Senior members, and indirectly to more 
than 3,100 chapter-affiliate members through 17 state or regional affiliate chapters. News articles are provided through a licensing 
agreement with Environment and Energy (E&E) Publishing, LLC (www.eenews.net). E&E's five daily online publications are 
ClimateWire, EnergyWire, E&E Daily, Greenwire and E&E News PM. Subscription discounts are available to NAEP 
members. Sign up for a subscription by sending an email to cchinyata@eenews.net. 
 
This edition of the National Desk was compiled by Harold Draper. For more information on NAEP, please contact the NAEP office 
at office@naep.org.   
________________________________________________________________________________________ 
The National Association of Environmental Professionals (NAEP) is a multidisciplinary, professional association dedicated to the 
promotion of ethical practices, technical competency, and professional standards in the environmental fields. Our members reflect 
a diversity of employers, including government, industry, academia, consulting firms, and the private sector in the U.S. and 
abroad. They have access to the most recent developments in environmental practices, research, technology, law and policy. 


