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Lead NEPA and Clean Water Act Story: Corps ignored 
data, ‘underpredicts’ Pebble impacts—EPA  
(Greenwire, 7/8/2019) Ariel Wittenberg, E&E News Reporter

EPA slammed the Army Corps of Engineers' 
draft review of the contentious Pebble mine for 
not including critical information about how the 
project could affect Alaska's famed Bristol Bay. 

In a pair of comment letters totaling nearly 200 
pages submitted just before the Fourth of July 
holiday, EPA cited multiple instances where the 
Army Corps did not use available data to fully 
evaluate how the massive copper and gold mine 
could affect Bristol Bay's wetlands and streams, 
and the valuable wild salmon fishery they 
support. 

Overall, EPA said the Army Corps' draft 
environmental impact statement (DEIS) likely 

"underpredicts" the impacts Pebble could have 
on water quality, salmon and air quality, and 
does not "support a reasonable judgment" the 
project will comply with the Clean Water Act. 

As a result, EPA wrote, Pebble may have 
"substantial and unacceptable adverse impacts" 
on fisheries in Bristol Bay. 

EPA is declaring the headwaters of Bristol Bay 
"aquatic resources of national importance," or 
ARNIs — kicking off a process under the Clean 
Water Act meant to force the Army Corps and 
EPA to the negotiating table.          

   Continued on page 5                

_____________________________________________________________________________ 

Clean Air Act: Eight rules on the new air chief’s agenda  
(Greenwire, 7/1/2019) Niina H. Farah, E&E News Reporter 

Anne Idsal begins this week as EPA's new 
acting air chief with a full plate of unfinished 
regulatory actions before her. 

People tracking EPA's deregulatory proposals 
don't anticipate Bill Wehrum's abrupt exit last 
week will have much effect on the pace of work, 
even as Idsal gets up to speed on the full scope 
of the agency's ambitious agenda. 

"It's unlikely that the Air Office's deregulatory 
tempo will change regardless of Wehrum's 
departure," said former EPA senior official 
Joseph Goffman, executive director of the 
Environmental and Energy Law Program at 
Harvard Law School, which tracks 
environmental deregulation under the Trump 
administration. 

"The transition from Wehrum to Anne Idsal, a 
political appointee who had already been serving 
in the EPA, reminds me of the sports cliche, 'it's 
next man/woman up' so the game can go on," he 
wrote in an email. 

The president has yet to propose a long-term 
replacement for Wehrum, meaning Idsal could 
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remain in the role for weeks or months. Here's a 
list of regulatory actions now under her purview:  

1. Clean Cars 

EPA and the National Highway Traffic Safety 
Administration's Safer Affordable Fuel-Efficient 
(SAFE) Vehicles rule would replace more 
ambitious Obama-era emissions controls. 

The Trump administration would hold vehicle 
standards at 37 mpg through 2026. President 
Obama had sought to increase vehicle fuel 
efficiency to 54.5 mpg by 2025. 

In a marathon five-hour hearing last week, 
Wehrum suggested the new standards would be 
"kind of a wash" on emissions when comparing 
them to the previous administration's action. 

Outside research, however, suggests the rule 
would result in higher emissions from the 
transportation sector. 

The hearing before the House Energy and 
Commerce Committee turned out to be one of 
Wehrum's last public appearances as an EPA 
official defending the agency's agenda. 

The administration projected earlier this spring it 
would release its replacement rule in June, but 
that deadline has lapsed. Wehrum had said after 
the June hearing the rule would be released in 
the coming weeks. 

2. New Source Review 

Many EPA observers are watching closely for 
how the agency moves forward with changes to 
its New Source Review program. 

The Trump administration has sought to change 
when power companies have to apply for pre-
construction permits when making upgrades or 
expansions. 

The reforms were initially proposed as part of 
the Affordable Clean Energy rule but were 
separated out in the final version. 

Under the draft ACE rule, states could allow 
power plant operators to forecast the potential 
impact of proposed changes in terms of an 
hourly emissions rate instead of overall annual 
emissions. 

A senior administration official told reporters in 
a press briefing ahead of the ACE rule release to 

expect NSR revisions from the agency in the 
next two or three months. 

3. Methane 

EPA wants to change the 2016 New Source 
Performance Standards controlling methane and 
volatile organic compounds (VOCs) emitted 
from new and modified sources in the oil and 
gas industry. 

An Obama-era rule was part of a broader push 
across North America to slash methane 
emissions from oil and gas by 40% to 45% from 
2005 levels by 2025. 

The Obama team also wanted to tackle existing 
sources but had only just started collecting 
information on how it could proceed. 

Current EPA Administrator Andrew Wheeler 
stated the administration was rethinking 
regulating the sector as a single source. Instead, 
the agency could regulate oil and gas 
production, processing, transmission and storage 
separately. 

Wheeler suggested in May that these smaller 
regulatory categories may end up having such 
low emissions that they would not qualify for 
regulation. 

The administrator said he anticipated the agency 
would release a proposal "in the next few 
months." Those draft changes have been under 
review at the Office of Information and 
Regulatory Affairs since June 10. 

4. Mercury and Air Toxics 
Standards 

EPA wants to make changes to the legal 
underpinnings of an Obama rule controlling 
toxic emissions from power plants. 

EPA says it doesn't want to repeal the rule itself. 
Instead, the administration objects to how its 
predecessor justified the costs of regulating 
mercury and other toxic air pollutants from the 
power sector. 

The Obama administration estimated that most 
of the rule's monetizable benefits came not from 
direct reductions of mercury emissions but from 
the accompanying drops in fine particle 
pollution. 
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The Trump team contends there is "gross 
imbalance" of monetized costs and benefits used 
to justify the regulation. 

Critics of the proposed changes see the reversal 
as part of a larger trend toward downplaying the 
use of "co-benefits" when justifying rules. 

EPA stated in the Spring 2019 Unified Agenda it 
plans to complete its plan to get rid of the 
Obama administration's legal basis for the rule 
this November. 

5. Cost-Benefit Reviews 

EPA's air office is expected to come out with a 
draft proposal on how it conducts cost-benefit 
analysis in its rulemaking. 

As with the agency's actions on mercury, critics 
warn EPA's rule would preclude the 
consideration of at least some co-benefits 
associated with regulating a targeted pollutant. 

The administration had initially planned to draft 
a cost-benefits rule that would apply across the 
agency but ultimately decided to have each 
program office prepare one separately, an 
approach preferred by industry groups. 

Wheeler said in May a proposal from the air 
office would come out later this year. 

6. Emissions from new or 
modified plants 

While the Trump administration has just 
finalized its replacement for the Clean Power 
Plan, EPA has yet to finish its replacement for a 
related rule covering emissions from new and 
modified power plants. 

EPA's final New Source Performance Standards 
action would raise the level of allowable carbon 
emissions for large power plants from 1,400 
pounds per megawatt-hour to 1,900 pounds per 
MWh. 

It would also shift the "best system of emissions 
reductions" away from the use of partial carbon 
capture and storage technology. 

EPA projected in the Spring 2019 Unified 
Agenda that it would finalize the rule, also a 
rollback of an Obama-era action, in September. 

7. Airplane emissions 

The Trump administration is planning to draft 
regulations on greenhouse gas emissions from 
aircraft. The proposed standards and test 
procedures are expected to be "at least as 
stringent" as rules set by the International Civil 
Aviation Organization (ICAO) in 2017. 

Critics of following ICAO's lead have called the 
international standard "basically meaningless" 
because industry efficiency improvements were 
already outpacing ICAO. 

EPA had first moved to begin regulating 
emissions from aircraft when it established an 
endangerment finding for greenhouse gas 
emissions for aircraft in 2016. That 
determination requires the agency to draft 
regulations to control emissions from the sector. 

EPA says it will release a proposed rule in 
September, according to the Unified Agenda. 

8. Wood heaters 

EPA is working on easing emissions 
requirements for the wood stove industry 
outlined in 2015 New Source Performance 
Standards. 

The Obama-era rule was the first update to the 
stove standards since 1988 and would have 
required the redesign of wood-heating 
appliances to reduce fine particle pollution, 
which poses risks to heart and lung health. The 
rule would have also increased appliances' 
performance and made them more efficient. 

The agency under the Trump administration has 
proposed extending the amount of time higher 
emitting hydronic heaters and forced air 
furnaces can stay on the market. The rule would 
allow units manufactured before a May 2020 
compliance date to be sold for two additional 
years. 

The agency also sought comment on whether it 
should extend the amount of time retailers could 
sell their existing inventory and whether the 
agency should amend its pellet fuel 
requirements. EPA estimates the final rule will 
be done in October. 

Reporter Sean Reilly contributed.

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 
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Endangered Species Act: Frog’s protected habitat narrows 
after Supreme Court fight  
(Greenwire, 7/8/2019) Ellen M. Gilmer, E&E News reporter

A long-running legal battle over a rare frog and 
a sliver of Louisiana land ended quietly in a 
court settlement last week. 

The Fish and Wildlife Service will no longer 
protect 1,500 acres of private land as critical 
habitat for the dusky gopher frog. The land was 
at the center of years of litigation that reached 
the Supreme Court last fall. The U.S. District 
Court for the Eastern District of Louisiana 
approved a consent decree last week. 

The endangered amphibian was once common in 
the South, but its numbers have diminished 
through the years, and most remaining 
individuals cluster around a single pond in 
Mississippi. 

After scientists identified the plot of private land 
in Louisiana as containing the ideal ephemeral 
ponds for the frog, FWS designated it as critical 
habitat in 2012 even though the frog does not 
currently live there. 

The landowners — timber giant Weyerhaeuser 
Co. and local individuals — sued the Obama 
administration over the protections, which they 
considered an overreach. 

The Supreme Court heard the case the first day 
of its term in October and issued a narrow ruling 

less than two months later, sending the case back 
to lower courts for them to consider the meaning 
of "habitat" in the Endangered Species Act to 
gauge whether FWS's inclusion of the Louisiana 
land was appropriate. 

That question will remain unanswered after the 
landowners, the government and environmental 
intervenors agreed to a consent decree that 
eliminates the contested land from the dusky 
gopher frog's habitat protections. Other areas 
will still be protected. 

The Center for Biological Diversity, which was 
involved in the case on the Obama 
administration's side, signed on to the 
agreement. 

Louisiana landowner and attorney Edward 
Poitevent, represented by the Pacific Legal 
Foundation in the case, praised the resolution of 
the dispute. 

"It's gratifying after more than eight years to 
finally close the book on this relentless crusade 
against private property owners across the U.S.," 
he said in a statement. "Once I was told that my 
family's land had been declared a habitat for a 
frog that disappeared from the land more than 50 
years ago, I knew that justice would ultimately 
prevail."  

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

____________________________________________________________________________________________________ 

NEPA: Greens sue over Gunnison National Forest mine 
expansion  
(Greenwire, 7/3/2019) Pamela King, E&E News reporter 

Environmentalists yesterday sued to stop a coal 
mine's reach into Colorado's Gunnison National 
Forest. 

Interior Department regulators violated the 
National Environmental Policy Act and 
Administrative Procedure Act when they 
approved the expansion of Arch Coal Inc.'s West 
Elk mine, the groups argued in a complaint filed 

in the U.S. District Court for the District of 
Colorado. 

"We can't continue to mine coal and belch filthy 
methane into the air and stand any chance of 
having a livable planet," Taylor McKinnon, a 
senior campaigner at the Center for Biological 
Diversity, said in a statement. 
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"The West Elk expansion jeopardizes the 
environment and safety of Colorado 
communities and wildlife," McKinnon said. 
"And it threatens to derail the state's transition to 
clean, renewable energy." 

WildEarth Guardians, High Country 
Conservation Advocates, the Sierra Club and 
Wilderness Workshop are also plaintiffs in the 
lawsuit. 

Their challenge targets an Interior-approved plan 
to add 1,720 acres and about 10 million tons of 
federal coal to the West Elk mine. 

The environmental groups claim, among other 
things, that the government did not take a 
sufficiently hard look at the cumulative impacts 
of climate change and impacts to water and fish 
from the mining operation. 

Interior does not comment on pending litigation. 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

 

Clean Water Act: Court tosses conviction after 
landowner’s death  
(Greenwire, 7/11/2019) Ellen M. Gilmer, E&E News reporter 

Controversy over a Montana man's criminal 
prosecution for Clean Water Act violations came 
to a close yesterday as federal judges agreed to 
scrap the conviction after the landowner's recent 
death. 

The 9th U.S. Circuit Court of Appeals erased 
Joseph Robertson's 2016 conviction and related 
financial penalties levied against his estate. 

Before his March death, Robertson had become 
a cause célèbre for property rights advocates and 
critics of aggressive Clean Water Act 
enforcement against private citizens. 

Federal officials brought a criminal case against 
the Montana landowner after he allegedly dug 
up ponds and diverted a creek on private 
property and a section of national forest land 
without a permit — despite numerous warnings 
from EPA and the Forest Service. 

Robertson was convicted and sentenced to 
prison time and fines. The 9th Circuit upheld the 
conviction, and the Pacific Legal Foundation 
took the case up to the Supreme Court. 

But Robertson died just as the high court was 
considering whether to take up the case. The 
justices then bumped the case back down for the 
9th Circuit to rethink its prior ruling. 

Carrie Robertson, his widow, urged the appellate 
court to scrap the conviction and the monetary 
penalties enforced through a lien on the family 
property. 

A three-judge panel agreed to do so yesterday. 

"We are very pleased that the Ninth Circuit 
agreed that Joe's convictions should be vacated 
and very pleased for [Carrie], who will no longer 
have a $130,000 federal judgment hanging over 
her head," PLF lawyer Tony Francois said in a 
statement.  

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500

Lead NEPA and Clean Water Act Story (continued from page 1)

It's unclear what, if any, impact EPA's 
comments criticizing the Army Corps' review 
could have. Just two weeks ago, EPA resumed 
the process for withdrawing Obama-era 
proposed restrictions on mining in the Bristol 
Bay area. 

EPA Region 10 Administrator Chris Hladick 
attempted to address that dichotomy in a letter 
introduction to the comments, writing that the 
agency "recognizes that the standard set out" in 
the Clean Water Act for declaring something an 
ARNI is "similar" to the standard set by Section 
404(c) of the Clean Water Act, which allows 
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EPA to veto the Army Corps' dredge-and-fill 
permits. 

"However," Hladick wrote, EPA's decision to 
begin the ARNI process "is not a decision 
regarding its Section 404(c) action and should 
not be interpreted as such. The EPA has not 
made a decision regarding whether to withdraw 
the 2014 Proposed Determination or leave it in 
place." 

Clean Water Act letter 

EPA's comment letters focus on concerns related 
to the Clean Water Act and the National 
Environmental Policy Act, respectively. 

Despite the uncertainty over whether EPA will 
ultimately lift or retain the proposed Section 404 
limits, one thing is clear from the agency's 
comments: The Army Corps did not include 
enough information about how Pebble could 
permanently alter one of the world's premier 
salmon habitats. 

"The EPA has concerns regarding the extent and 
magnitude of the substantial proposed impacts to 
streams, wetlands, and other aquatic resources 
that may result, particularly in light of the 
important role these resources play in supporting 
the region's valuable fishery resources," the 
agency wrote. 

Indeed, multiple times throughout the 60-page 
missive, EPA said the Army Corps did not 
thoroughly analyze or use the "extensive data" 
available about the types and functions of 
wetlands and streams Pebble would destroy or 
permanently alter. 

EPA took particular issue with how the Army 
Corps handled "cumulative" impacts of the 
project in its DEIS. 

"Potential cumulative effects are mentioned in 
general terms, with little or no evaluation of 
these impacts," EPA wrote. 

The DEIS, for example, talks about the potential 
for cumulative effects to surface water, 
groundwater and sediment. But, EPA wrote, 
"The DEIS does not estimate the extent of these 
impacts." 

The agency said, "The Corps should characterize 
the geographic extent of cumulative direct and 
secondary/indirect effects (e.g. acreage of 

wetlands and other aquatic resources impacted, 
miles of stream impacted — by impact types), 
the expected change in functions provided by the 
affected aquatic resources, and the severity or 
significance of these changes." 

The cumulative impact on wetlands and streams 
could have big effects on Bristol Bay's fishery, 
whose strength is rooted in the genetic diversity 
of salmon that spawn there — a byproduct of 
having so many unique and varied types of 
wetlands. 

So knowing exactly how the Pebble mine would 
alter those wetlands and streams is critical to 
understanding how it would affect salmon 
spawning and the fishery. 

"The Corps should analyze how the project will 
affect both the amount and the accessibility of 
the full complement of habitats that each fish 
species requires to complete their life histories," 
EPA wrote. 

"If spawning and rearing habitats no longer exist 
at sufficient levels (in terms of quantity or 
quality), or no longer exist in proximity to each 
other, the abundance, productivity, and 
sustainability of fish populations will be 
compromised. These habitats need to remain 
both sufficiently represented and connected, 
throughout the project area, to sustain resiliency 
and persistence of fish populations." 

But, again, EPA said the Army Corps hasn't 
conducted crucial analyses to understand the 
impacts. The DEIS does not include a 
"comprehensive analysis" of how different fish 
species are distributed throughout the area 
affected by Pebble. 

The DEIS also doesn't analyze how different 
fish use different habitats throughout the project 
site, nor does it assess how many affected stream 
miles or acres of wetlands are used for 
spawning, incubation, rearing or feeding, EPA 
said. 

The agency disputes a claim made by the Army 
Corps that "species diversity and abundance data 
indicate there is sufficient available habitat for 
relocation without impacts to existing 
populations." 

EPA said: "The DEIS does not provide support 
for this statement, and it does not present 
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information on how available relocation habitats 
were assessed or what constitutes fish habitat." 

The agency said the Army Corps should have 
paid particular attention to how Pebble could 
lead to "potential loss of genetic diversity of the 
Bristol Bay salmon portfolio." 

"The Corps should also analyze and discuss 
existing scientific information on the Bristol Bay 
salmon portfolio and the consequences of 
genetic biodiversity losses for salmon 
populations," EPA wrote. 

The Clean Water Act requires that all impacts to 
wetlands and streams be offset by preserving or 
restoring similar aquatic resources, a process 
known as compensatory mitigation. 

But the mitigation statement Pebble LP 
submitted to the Army Corps does not include 
specific mitigation plans for wetlands and 
streams that the mine will destroy. 

Instead, the Army Corps wrote in the DEIS that 
specific mitigation plans would be determined 
after it completed its environmental review. 

EPA said the public should be able to comment 
on any mitigation plans. "This is particularly 
important in light of the significance and 
complexity of the discharge activities associated 
with this project," the agency wrote. 

This is not the first time EPA has taken the 
Army Corps' Alaska District to task over 
compensatory mitigation issues. 

Last year, EPA and Army Corps headquarters 
issued an agreement about how mitigation 
should be conducted in Alaska after E&E News 
reported that the Alaska District was not 
requiring any compensatory mitigation on the 
majority of Clean Water Act permits. 

NEPA letter 

In addition to reviewing the Pebble mine DEIS 
under the Clean Water Act, EPA submitted a 
separate, 115-page review under the National 
Environmental Policy Act. 

Once again, EPA wrote that the DEIS "appears 
to lack certain critical information about the 
proposed project and mitigation." 

"Because of this, the DEIS likely underestimates 
impacts and risks to groundwater and surface 

water flows, water quality, wetlands, aquatic 
resources, and air quality from the Pebble 
Project," EPA said. 

"Inclusion of the additional information and 
analyses we have identified, or further 
explanation in the EIS of these issues, is 
essential to more fully evaluate and disclose the 
potential impacts and identify practicable 
measures to mitigate those impacts," the agency 
said. 

In particular, EPA wrote that "key aspects" of 
the Pebble mine are being reviewed based only 
on "conceptual level" information, as opposed to 
actual designs. 

So the agency said more detailed information is 
needed about things like plans to dewater the 
mining pit, tailings dams, post-mining 
reclamation and long-term monitoring. 

"Without more detail, many of the predictions 
associated with these components and plans in 
the DEIS do not appear to be fully supported 
based on the current level of documentation," 
EPA said. 

One critical area where the lack of detail matters 
is spill risk. EPA noted that the DEIS doesn't 
"fully characterize the stability and performance 
of dams" that will hold toxic tailings and 
whether they could withstand earthquakes. 

Furthermore, EPA said that while the DEIS does 
describe some scenarios in which tailings dams 
would be breached, it does not evaluate a bulk 
tailings breach or failure. 

The analysis, EPA wrote, "identifies a number 
of adverse factors that could occur during 
engineering, construction and operations, but 
assumes that all of these challenges would be 
overcome." 

"Support for this determination is limited," EPA 
concluded, because plans for tailings storage 
submitted to the Army Corps were only 
"conceptual" and not detailed designs. 

Similarly, EPA said the "spill risk analysis for 
concentrate and tailings warrants 
improvements." The agency said the Army 
Corps "may underpredict impacts of spills." 
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The agency also wrote that the DEIS "may 
substantially underpredict potentially significant 
impacts to water quality." 

That's because the document makes unsupported 
assumptions and uses limited data related to how 
chemicals, like acid and metal, could leach into 

groundwater and make their way to surface 
water. 

The Army Corps, separately, likely 
underestimated the impacts of air pollution at 
both the mine site and a port facility, EPA wrote, 
because of "assumptions and potential errors" in 
air quality modeling. 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500
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