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Lead Story: NEPA looms over Colorado River drought plan 
enthusiasm  
(Greenwire, 4/30/2019) Jeremy P. Jacobs, E&E News Reporter

Colorado River states cheered this month when 
President Trump signed swiftly passed 
legislation ratifying a drought plan for the 
waterway. 

But they could be in for a legal fight. 

Some lawyers say the Drought Contingency 
Plan, or DCP, may be built on shaky legal 
ground and could be vulnerable to litigation — 
depending on how the Bureau of Reclamation 
implements it. 

One California water district has already sued to 
block it. 

At issue is whether it complies with the National 
Environmental Policy Act, or NEPA. 

Reclamation Commissioner Brenda Burman 
testified before Congress that the DCP is 
"designed to specifically fit within existing 
environmental compliance." 

But for that compliance, Reclamation and the 
states are relying on a NEPA environmental 
impact statement (EIS) from 2007 — a dozen 
years ago. 

Some question whether the DCP should have 
qualified for another review under NEPA, or at 
least a supplemental assessment.            

     Continued on page 6                   

Clean Water Act: WOTUS comments pile on the data  
(Greenwire, 4/25/2019) Ariel Wittenberg, E&E News Reporter 

As the Trump administration works to finalize 
its rollback of Clean Water Act protections, it's 
going to have to contend with something it 
ignored in proposing the Waters of the U.S. rule: 
data. 

Federal datasets cataloguing the number of 
wetlands and streams show the rule — which is 
also called WOTUS — would eliminate 
protections for at least 18% of streams and 51% 
of wetlands nationwide, but EPA and the Army 
Corps of Engineers ignored those statistics in 
their December 2018 proposal. 

After first denying the datasets exist, the 
agencies later said they are incomplete and 
insufficient to determine how many wetlands 
and streams would lose protections under the 
regulation. 

Now, however, the agencies are reviewing 
comments filed on the proposal — many of 
which cite a number of analyses of just how 
many waterways and wetlands the rollback 
would leave without federal protections.  
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To finalize WOTUS, the administration will 
have to respond to those comments, including 
one from the National Wildlife Federation that 
accuses the Trump administration of proposing 
"an unprecedented rollback of Clean Water Act 
safeguards while, by their own admission, flying 
almost completely blind with respect to the 
actual environmental impact of their policy 
choices." 

NWF is not alone. 

Comments opposing the rollback include 
references to not just the National Hydrography 
Dataset and National Wetlands Inventory pushed 
aside by EPA and the Army Corps, but also new 
analyses of how the proposed rule would affect 
water resources in various regions. 

Wetlands 

Hydrologist Adam Ward said the public 
comment process was something he often 
thought about in studying how the WOTUS 
proposal would affect wetlands in Indiana's 
Wabash River watershed. 

Ward, a professor at Indiana University's O'Neill 
School of Public and Environmental Affairs, 
said it was especially important to him and his 
co-author to publish research in a peer-reviewed 
journal before the comment period closed so it 
would be reviewed by policymakers. 

"My sincere hope is that this work feeds back 
into the regulatory process and perhaps serves as 
a prototype for an assessment that the agencies 
could use before they finalize anything," he said. 
"Our hope is that by getting through the 
publication process, that it has a chance to affect 
the way this policy is evaluated and the way that 
these revisions are considered." 

Ward's study, published in Frontiers in Water, 
found that WOTUS would erase protections for 
between 7% and 39% of wetlands in the Wabash 
River watershed. All told, that means 250,000 
acres of wetlands — an area larger than New 
York City — in the watershed could lose federal 
protections. 

The study, which has been cited in multiple 
comments on the WOTUS proposal, used 
hydraulic geometry to calculate the depth and 
width of streams in the watershed to figure out 
which ones flow intermittently or constantly. 

Scientists then looked at how close wetlands 
were to streams to determine whether they 
would be protected by the rule. 

Ward, who jokingly called the paper "the most 
relevant that the science I love has ever been," 
said his team decided to focus its case study on 
the Wabash River Basin because it drains most 
of Indiana, including areas where agriculture 
creates high levels of nutrient pollution. 
Wetlands are critical to filtering out pollution 
that otherwise eventually travels down the 
Mississippi River, contributing to the Gulf of 
Mexico's "dead zone," where high amounts of 
nutrients have depleted oxygen that fish need to 
breathe. 

"Whatever number of wetlands we have here are 
serving to reduce nutrient pollution, so seeing 
any more wetlands lost in the Wabash River 
Basin would only further amplify that problem," 
he said. 

In another heavily cited study, researchers at 
Saint Mary's University of Minnesota used 
computer mapping software and federal 
databases to examine how various levels of 
regulation would affect three watersheds in 
Minnesota, New Mexico and Colorado. 

Their "less restrictive," "very restrictive" and 
"most restrictive" scenarios show not only the 
number of wetlands that would lose protections 
but also the functions those wetlands provide. 

The "very restrictive" scenario closely hews to 
the actual WOTUS proposal and shows WOTUS 
would eliminate protections for 15% of wetlands 
in the Cottonwood River watershed in 
Minnesota, including 25% of wetlands that 
provide flood protection benefits. In the South 
Platte headwaters in Colorado, WOTUS would 
eliminate protections for 9% of wetlands overall 
but 13% of wetlands that provide water quality 
functions. In New Mexico's Cimarron River 
watershed, WOTUS would erase protections for 
12% of wetlands overall, including 18% of 
wetlands that provide wildlife habitat. 

Project leader Andrew Robertson said his team 
analyzed only three watersheds in part because 
of the limitations of federal databases, which can 
be outdated and which underestimate the 
number of streams fed only by rainwater. 
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Still, he said, "we felt it was important to have 
that information out there." 

Robertson said his team has not taken a position 
on the WOTUS proposal and he knows of 
groups that both agree and disagree with it that 
have cited his work in their comments. 

"We are remaining neutral," he said. "All we are 
doing is providing data and methodology. Folks 
are free to provide their own conclusions." 

Other impacts 

The Saint Mary's and Indiana University studies 
are just a few cited in comments on the WOTUS 
proposal. A number of comments from 
environmental groups have also cited an analysis 
from the conservation group Trout Unlimited, 
which found the National Hydrography Dataset 
underestimates the number of streams fed only 
by rainwater. For every mile of stream mapped 
by the dataset, Trout Unlimited found another 
1.5 miles of ephemeral streams exist. That 
means the Trump proposal could erase 
protections for 84% of streams in Arizona and 
61% of streams in Maine. 

Other commenters cited EPA's own information 
to figure out how the WOTUS proposal could 
affect drinking water supplies or regulation of 
polluters. 

The Southern Environmental Law Center, for 
example, used EPA's Safe Drinking Water 
Information System to figure out that the 
drinking water for 143 million Americans comes 
from surface waters. 

While many of those surface waters, like 
constantly flowing streams and lakes, will 
remain protected under the WOTUS proposal, 
attorneys at SELC argue they could still become 
polluted if smaller waterways and wetlands lose 
protections. 

"The reality is if you get your water from a big 
river and it loses its tributaries, the water quality 
is going to be affected," attorney Geoff Gisler 
said. "But the administration doesn't quantify 
any of those impacts or estimate how the costs 
of treating drinking water would change." 

Similarly, comments from congressional 
Democrats led by House Transportation and 
Infrastructure Chairman Peter DeFazio (D-Ore.) 
cite EPA documents from a decade ago that 
16,000 "Clean Water Act permitted facilities" 
are located in headwater streams. 

While that figure includes streams that flow only 
after rain, as well as streams with intermittent 
flow, congressional staffers familiar with the 
matter say lawmakers wanted to include the 
statistic in their comments to underscore that 
pollution could occur without limits in 
waterways that lose Clean Water Act protections 
under WOTUS. 

"A lot of the conversation is about filling in 
wetlands, and that's important, but we wanted to 
draw attention to other kinds of pollution," the 
staffer said. "EPA has said it has no data to 
analyze, but this shows that if you scratch hard 
enough, there is data, and there are 
consequences." 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

Executive Order 13834 on Efficient Federal Operations: 
Council on Environmental Quality poised to release 
efficiency guidance  
(Greenwire, 4/30/2019) Niina Heikkinen, E&E News reporter

The Council on Environmental Quality is poised 
to release new guidance on how federal agencies 
could increase their energy efficiency, reduce 
waste and better protect the environment. 

Last week, the White House Office of 
Information and Regulatory Affairs completed 
its review of CEQ's implementation plan for 
Executive Order 13834, which President Trump 
signed on May 17, 2018. 
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The order requires agencies to take wide-ranging 
actions — from modernizing buildings and 
improving waste management, to tracking and 
reporting greenhouse gas emissions, cost 
reductions and other measures of improved 
performance. 

Agencies are instructed to reduce building 
energy use annually and put in place efficiency 
measures to cut costs. They are also tasked with 
cutting water consumption and meet stormwater 
management requirements. 

The 2018 executive order points to statutory 
requirements for electricity use and renewable 
energy laid out in the Energy Policy Act of 2005 
and Energy Independence and Security Act of 
2007. 

The order replaces the Obama administration's 
Executive Order 13693 from March 2015. That 
order, "Planning for Federal Sustainability in the 
Next Decade," put much more of an emphasis 
on greenhouse gas emissions and sought to 
establish greenhouse gas reduction targets to be 
met by fiscal 2025.      

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

 

NEPA: Bureau of Land Management considers 21,000-
acre California geothermal lease sale  
(Greenwire, 5/3/2019) Scott Streater, E&E News reporter 

The Bureau of Land Management is seriously 
considering offering more than 21,000 acres of 
federal lands in Southern California for utility-
scale geothermal power development, according 
to a new draft analysis released today. 

The Haiwee Geothermal Leasing Area project 
would be among the largest areas offered for 
geothermal leasing on federal lands in recent 
years. It would also be the first geothermal lease 
sale in California, if not nationwide, under the 
Trump administration, which has been criticized 
by congressional Democrats for mostly ignoring 
renewable energy development on federal lands 
in favor of oil and gas leasing. 

The draft supplemental environmental impact 
statement for the commercial lease sale 
proposal, published in today's Federal Register, 
establishes BLM's "preferred alternative" action: 
to authorize "geothermal leasing, exploration 
and development throughout the entire" Haiwee 
Geothermal Leasing Area. 

But the proposed leasing area also raises 
concerns for some environmentalists. The area 
includes habitat for the Mohave ground squirrel 
and the desert tortoise. The squirrel is listed as a 
threatened species under the California 
Endangered Species Act, and the tortoise is 
listed as threatened under the federal 
Endangered Species Act. There are also 

concerns about the project using potentially 
hundreds of millions of gallons of water a year 
in the arid region. 

The draft document estimates that commercial-
scale geothermal projects in the proposed 
leasing area could spur $1 billion in investment 
in geothermal power projects capable of 
producing enough electricity to power about 
117,000 homes annually. 

The draft supplemental EIS does not authorize 
any future lease sale, nor does it set any date for 
one. 

But as part of the analysis for the project, which 
began nearly a decade ago, BLM "is also 
reviewing three pending lease applications" for 
geothermal projects covering about 4,400 acres 
of federal lands in the project area, the draft 
supplemental EIS says. 

"We're definitely interested," said Ian Crawford, 
a spokesman for the Davis, Calif.-based 
Geothermal Resources Council, an association 
of geothermal professionals that promotes the 
alternative energy resource. 

But Crawford said there "hasn't been very much 
exploration done" in the region and that his 
group needed to see more "scientific evidence" 
that there's an abundant resource available. 
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The proposal would require amending the 
California Desert Conservation Area (CDCA) 
Plan to account for "the potential environmental 
impacts of opening for lease approximately 
22,805 acres of federal mineral estate for 
geothermal energy exploration and 
development," the draft supplemental EIS says. 
BLM owns the entire subsurface mineral estate 
and all but 1,572 acres of surface land in the 
project area. 

BLM's preferred alternative calls for approving 
the CDCA Plan amendment and authorizing the 
three pending leases "subject to certain 
stipulations to protect sensitive resources." 

Environmental concerns 

Those "sensitive resources" have some 
environmental groups concerned. 

Authorizing the lease sale project would require 
amending the four designated areas of critical 
environmental concern — the Ayers Rock, Rose 
Spring, Mohave Ground Squirrel and Sierra 
Canyon ACECs — "to allow for surface 
occupancy" within the leasing area. 

The ACECs are designed to protect sensitive 
species habitat, and the leasing area "is near the 
northern extent of the range of the desert 
tortoise," the draft document says. 

Development outlined in the preferred 
alternative could result in the "permanent loss" 
of 276 acres of desert tortoise and Mohave 
ground squirrel habitat, although stipulations 
would likely be added "to minimize project 
impacts" to both species. 

Lisa Belenky, a senior attorney with the Center 
for Biological Diversity, said the "surface 
disturbance and habitat fragmentation" caused 
by large geothermal projects "could have 
significant impacts on the Mohave ground 
squirrel in this area." 

There are also concerns about the volume of 
water industrial-scale geothermal power projects 
would consume in Southern California's arid 
Inyo County. 

The draft supplemental EIS acknowledges these 
concerns. "Short-term and potential long-term 
impacts" to water resources are possible "during 
exploration and development activities." It 
discusses placing lease stipulations on 
groundwater use for each project to keep 
impacts low. 

"The center is concerned that BLM is pushing 
this proposal forward to encourage large 
amounts of geothermal development in this area 
because water resources needed for such 
development are quite limited," Belenky said. 

Publication of the draft supplemental EIS in 
today's Federal Register kicks off a 90-day 
public comment period running through August 
1. 

The   Supplemental DEIS may be viewed at 
https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?met
hodName=dispatchToPatternPage&currentP
ageId=99709 

 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

 

Endangered Species Act: Fish and Wildlife Service 
proposes down-listing beetle in win for oil industry   
(Greenwire, 5/1/2019) Michael Doyle, E&E News reporter 

The Fish and Wildlife Service today proposed 
easing protections for the American burying 
beetle, a longtime burr under the oil and gas 
industry's saddle. 

In a much-anticipated announcement, the service 
proposed downlisting the beetle to threatened 

from endangered under the Endangered Species 
Act. 

"Working collaboratively for almost three 
decades with states, zoos, federal agencies, 
private landowners and others ... we have made 
some positive steps forward and are now 
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proposing to downlist the beetle," FWS 
Southwest Regional Director Amy Lueders 
declared in a statement. 

As part of a so-called 4(d) rule that's allowed for 
threatened but not endangered species, oil and 
gas operations and other activities that 
potentially disrupt beetle habitat through part of 
its range would be exempt from ESA's 
"incidental take" permit requirements. 

For example, the proposal would exempt 
activities related to ranching and grazing in the 
American Northern Plains and New England 
areas. More specifics were not immediately 
available this morning. 

The American burying beetle has a shiny black 
inch-and-a-half-long body and orange-red 
markings on its wings. Its life span is about a 
year. 

Formerly found in 35 states, it now inhabits 
nine. The species has been reduced to about 10% 
of its historical range, though the FWS has 
concluded some threats have been reduced. 

Environmentalists challenged the move, which 
will be open for public comment following its 
formal publication Friday in the Federal 
Register. 

"The science shows the American burying beetle 
is even more endangered now, yet the Trump 
administration is severely reducing its habitat 
protections," Noah Greenwald, endangered 
species director for the Center for Biological 
Diversity, said in a statement. 

The beetle has been listed as endangered since 
1989 and has incited controversy ever since. 
Some lawmakers have tried attaching riders to 

the House's defense authorization bills to 
remove the species' ESA listing. 

The legislative efforts have failed, and officials 
have resorted to measures like the painstakingly 
negotiated American Burying Beetle Amended 
Oil and Gas Industry Conservation Plan 
covering 35,716 square miles across 45 
Oklahoma counties. 

In 2015, groups including the Independent 
Petroleum Association of America and the 
Texas Public Policy Foundation petitioned FWS 
to delist the beetle. 

Doug Domenech, the former director of the 
Fueling Freedom Project at the Texas Public 
Policy Foundation, is now the Trump 
administration's assistant secretary of Interior for 
insular affairs. Susan Combs, now awaiting 
confirmation as another assistant Interior 
secretary, was a visiting senior fellow at the 
Texas foundation. 

"Many land development, agriculture, 
transportation, and pipeline or utility operations 
are delayed or restricted due to the presence of 
the beetle," the 2015 petition stated, adding that 
it "caused issues with the development of the 
Keystone XL Pipeline." 

The American Stewards of Liberty, Independent 
Petroleum Association of America and Osage 
Producers Association subsequently sued FWS 
in 2016 to compel action. 

James Sicking, an attorney for the Osage 
Producers Association, said at the time of the 
suit that the policies protecting the beetle are "a 
major impediment to our members' fulfillment 
of contractual obligations to produce oil and 
gas."     

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500

Lead Story (continued from page 1)

"It is almost certainly true that the 2007 EIS is 
not adequate to flesh out the current impacts and 
alternatives for addressing the Colorado River 
drought," said Mark Squillace, of the University 
of Colorado Law School. 

At its core, the DCP aims to safeguard the river's 
two main reservoirs — Lake Powell on the 
Utah-Arizona border and Lake Mead on the 

Nevada-Arizona border — from crashing, an 
outcome that would have catastrophic outcomes 
for states' water supply and the environment. 

To do that, states are required to contribute 
water through cutbacks as the elevations of the 
reservoirs drop. That water then serves as a bank 
account or safety net if drought conditions 
continue. 
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The DCP is intended as an "overlay" on the 
river's operating guidelines from 2007. 

That's where the NEPA question becomes 
complicated. 

Reclamation and the states contend that because 
it builds on the 2007 analysis, the DCP does not 
constitute a new federal agency action that 
triggers a NEPA review. 

Further, they say, the NEPA environmental 
review in 2007 analyzed the full range of effects 
the cutbacks in the new DCP will have on the 
environment and, in particular, on Lake Mead. 

So, they say, it got the hard look NEPA requires. 

How the DCP came to pass helps explain why 
Reclamation and the states sought to sidestep a 
NEPA review, said Brad Udall of the Colorado 
Water Center at Colorado State University. 

DCP negotiations began in 2014 during a crisis 
as reservoir levels were plummeting. The idea, 
he said, was to quickly reach a new agreement 
among the states to avoid a catastrophic 
outcome. 

"With that in mind, the idea that no EIS is 
necessary seems justifiable to me," he said. 

But that's not what happened. The basin states of 
Arizona, California, Colorado, New Mexico, 
Nevada, Utah and Wyoming couldn't reach an 
agreement for a variety of reasons, and the 
process dragged on for five years. 

That, Udall said, changes the calculus. 

"When you look at it in retrospective," he said, 
"this was a major, significant action, and 
perhaps an EIS in an ideal world would have 
been justified or needed." 

Udall acknowledged, however, that the states 
weren't operating in an ideal world. 

"It was a world in which you are juggling 
climate change, low river flows, difficult 
negotiations," he said. "To add an EIS on top of 
it probably would have killed it." 

Udall also noted there are aspects of the DCP 
that differ from the 2007 guidelines that would 
seem on their face significant enough to trigger 
some sort of NEPA analysis. 

Most notably, the overall reductions that states 
contribute under the plan jumped to about 1.45 
million acre-feet. That's more than double the 
total under the 2007 guidelines. 

"That in and of itself is a huge change," Udall 
said. 

Southern California's Imperial Irrigation 
District, or IID, the largest single user of 
Colorado River water, has already filed a lawsuit 
questioning how California will meet its new 
obligations. 

IID refused to sign the DCP due to concerns 
about how cutbacks could affect the nearby 
Salton Sea, a shrinking lake that is already 
spawning a public health and ecological crisis. 

The Metropolitan Water District of Southern 
California voted to cover IID's DCP obligations 
in order for California to sign on. 

IID sued, arguing that vote violated the 
California Environmental Quality Act, or CEQA 
— the state's version of NEPA — by not 
conducting an environmental review of how 
Metropolitan would cover those DCP shortage 
contributions, including where the water would 
come from. 

Other lawyers who have closely followed the 
DCP process said whether a NEPA analysis is 
needed will depend on what Reclamation does. 

"We'll have to see how they implement the DCP 
to then determine whether things fall within or 
outside the 2007 NEPA document," said Kim 
Delfino, an attorney and California program 
director at Defenders of Wildlife. 

Reclamation's discretion in carrying out the DCP 
was why Delfino and others raised concerns 
when draft legislation contained what many 
viewed as a provision exempting the agency 
from review under NEPA and other 
environmental laws. The waiver was removed 
from the legislation before it passed Congress. 

Squillace of the University of Colorado Law 
School agreed. 

"Anything the bureau does, pursuant to the 
legislation even, would be subject to NEPA," he 
said. 

The agency appears aware of that. 
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"Reclamation worked closely with the Basin 
states as they developed DCPs and helped 
inform the parties of relevant environmental 
considerations," spokeswoman Theresa 
Eisenman said in an emailed response to 
questions. 

"As the Act is implemented, Reclamation will 
continue to evaluate environmental obligations 
and take appropriate actions to meet applicable 
requirements of federal law," Eisenman said. 

University of Utah College of Law Dean Robert 
Adler said Reclamation wouldn't have needed to 
do a completely new NEPA analysis for the 
DCP. It could have done a supplemental one that 
added to the 2007 document. 

Supplemental analysis is done when there is 
significant new information to update a previous 
analysis. 

And for the Colorado River Basin, which has 
been in a drought for all 12 years since 2007, 
there is reason to suggest there is. 

"The hydrology has changed significantly," 
Adler said. "And our understanding of the 
hydrology has changed significantly, so it strikes 
me that there is significant new information 
about the hydrology and a more robust 
hydrological record." 

Reclamation did not directly respond to a 
question regarding whether it had considered a 
supplemental assessment under NEPA. 

Adler said that is another reason to conduct 
some sort of NEPA analysis: transparency. 

"As you know, these things tend to be negotiated 
behind closed doors among the basin states and 
the bureau," he said. 

"NEPA is supposed to open up the process for 
the public to comment," Adler said. "The 
absence of supplemental NEPA analysis 
excluded environmental groups and others."                     

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500
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