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Lead NEPA Story:  Revised Pebble mining plan won’t 
require new review—Army Corps  
(Greenwire, 9/18/2019) Dylan Brown, E&E News Reporter

The Army Corps of Engineers won't require 
additional environmental analysis for a series of 
changes to plans for the proposed Pebble mine, 
infuriating foes downstream in Alaska's Bristol 
Bay. 

On a call with reporters, investors and opponents 
yesterday, Army Corps Alaska District project 
manager Shane McCoy addressed a letter from 
mining company Pebble LP outlining 12 
changes to the controversial gold and copper 
mine plan that is currently under federal review. 

"All of those measures would result in a 
reduction of impacts to aquatic resources," 
McCoy said, "so no, we would not be publishing 
a supplemental [environmental impact 
statement], and there wouldn't be an opportunity 
for the public to comment." 

The Army Corps is still reviewing comments 
submitted on Pebble's draft EIS, but the top 
concern has long been protecting the massive 
Bristol Bay salmon fishery.  

           Continued on page 8       

____________________________________________________________________________ 

Clean Air Act and Clean Water Act: Keep an eye out 
for 7 highly anticipated rules   
(Greenwire, 9/11/2019) Niina H. Farah and Sean Reilly, E&E News Reporters 

EPA is gearing up for another big deregulatory 
push this fall as the agency aims to finalize a 
number of major actions in the next few months. 

Some of its most contentious regulatory 
rollbacks are still pending, including defining 
what waters the federal government can regulate 
under the Clean Water Act, determining the 
degree automakers should improve fuel 
economy over the near term and establishing 
what types of scientific research can be used to 
draft regulations. 

The bureaucracy is completing the actions as the 
agency faces a countdown to release rules before 
the 2020 presidential election year and well 
ahead of when the regulations could become 
vulnerable under the Congressional Review Act, 
should Democrats control Congress and the 
White House in 2021. 

1. Waters of the U.S. 

At the top of the agenda is the agency's pending 
release of its repeal of the Obama-era Clean 
Water Rule, which sought to clarify which 
wetlands and waterways are protected as "waters 
of the U.S.," or WOTUS, under the Clean Water 
Act. 
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Legal action has blocked the 2015 rule in 27 
states while leaving it in effect in 22 others. The 
status in New Mexico is unclear. 

The coming EPA rule, expected at any time, 
would bring all 50 states back under regulations 
that have been in place since the 1980s, as 
interpreted by guidance written by the Bush 
administration in 2008. 

The Trump team is simultaneously working to 
finalize a new definition of WOTUS, which 
would further roll back Clean Water Act 
protections under those 1986 regulations. 

As proposed, the regulation would no longer 
protect ephemeral streams that flow only after 
rainfall or snowmelt. Wetlands without surface 
water connections to larger waterways would 
also be exempt. EPA leaders have said they 
expect to finalize the new definition by the end 
of this year. 

2. New Source Performance 
Standards 

While EPA has already finalized its replacement 
for the Clean Power Plan, the agency is yet to 
publish a final replacement for carbon emission 
standards for new and modified power plants. 

In its proposal, EPA stated it would no longer 
consider partial carbon capture and storage the 
"best system of emissions reductions," saying 
the technology had not yet been adequately 
demonstrated and was still too expensive. 

Critics of the rule change say the agency's 
changes are ignoring the Clean Air Act's 
imperative to drive technological innovation. 

EPA projected in the White House's fall update 
of federal regulatory actions that it would release 
a final rule in September. 

3. Clean car standards 

Still embroiled in a conflict with California over 
the stringency of vehicle fuel efficiency 
standards, EPA and the Department of 
Transportation are expected to come out with a 
final rule this fall. 

The agencies are reportedly considering splitting 
the rollback into two parts. EPA may first 
withdraw California's Clean Air Act waiver for 
greenhouse gases, which allows the state to set 

stricter vehicle emission standards than the 
federal government. EPA and DOT would then 
release their final plan for freezing fuel economy 
standards at 2020 levels through 2026. 

An analysis earlier this summer by the think 
tank Energy Innovation suggested the rollback 
could cost the economy $400 billion through 
2040. 

4. Wood stoves 

Under a double-pronged initiative made public 
last November, EPA took two steps that could 
affect its 2015 New Source Performance 
Standards for wood stoves and other wood-fired 
home heating appliances. 

The first, set to be issued in final form next 
month, would allow some dirtier burning 
systems to be sold for two years past next May's 
final compliance date for the standards. 

At the same time, EPA also sought public input 
on the possibility of extending similar "sell-
through" relief to the rest of the industry, as well 
as on the option of pushing back the May 
deadline. 

On that score, the agency plans to formally issue 
a proposed rule by December, according to the 
administration's Unified Agenda. The timetable 
for a final rule has yet to be determined, the 
agenda indicates. 

5. Mercury standards 

In a draft rule unveiled in December, EPA 
proposed to scrap the legal justification 
underpinning its 2012 regulations on emissions 
of mercury and other hazardous pollutants from 
oil- and coal-fired power plants. But the actual 
standards, which the power industry has almost 
fully implemented, would be left in place. 

EPA plans to issue the final version by 
November, according to the latest version of the 
Unified Agenda. 

6. Scientific integrity 

The proposed rule, formally dubbed 
"Strengthening Transparency in Regulatory 
Science," was released in April 2018; it would 
bar the agency from using scientific studies in 
crafting significant new rules unless the 
underlying research data is "publicly available in 
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a manner sufficient for independent validation," 
according to the text. 

While EPA aims to complete work on the rule 
by this December, agency officials still haven't 
fleshed out key elements of the proposal — 
including a precise definition of "validation," 
according to responses provided in late July to 
an independent advisory committee. 

7. Oil and gas 

EPA is expected to finalize its withdrawal of 
2016 control technique guidelines for the oil and 
gas industry, though it's unclear when that may 
occur. 

The guidelines cover emissions of volatile 
organic compounds from existing oil and gas 
sources in specific smog-affected areas of the 
country. The guidelines also serve to control 
methane emissions from existing sources, along 
with VOCs. 

EPA first proposed withdrawing the control 
technique guidelines in March 2018, and the 
agency has shown little movement on them 
since. 

These guidelines have added significance now 
that EPA is proposing dramatic changes to how 
it controls methane from the oil and gas sector. 
A newly proposed rule would eliminate the 

requirement for EPA to regulate all oil and gas 
sources. 

Control technique guidelines would be one of 
the remaining ways the federal government 
could still encourage some amount of methane 
control from existing oil and gas sources. 

Other rules 

The agency could also come out with a number 
of proposed rules this fall, including revisions to 
the Lead and Copper Rule, which is aimed at 
controlling the concentration of the metals in 
drinking water. The White House Office of 
Information and Regulatory Affairs received the 
draft proposal from the agency in early June. 

EPA is also overdue to release draft effluent 
limitation guidelines for power plants. The 
regulation would address toxic wastewater 
discharges and would revise a 2015 rule. 

The air office is also expected to draft a cost-
benefit rule, which is meant to guide how EPA 
addresses cost-benefit analysis in future air 
pollution regulation. Other EPA offices are 
expected to draft their own cost-benefit rules as 
well, though those deadlines are not yet known. 

Reporters Ariel Wittenberg and Maxine Joselow 
contributed.

 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

Clean Water Act: Political staffer nixed EPA concerns 
on major Alaska project  
(Greenwire, 9/12/2019) Ariel Wittenberg, E&E News reporter

EPA scrapped objections to a massive proposed 
natural gas pipeline in Alaska two years ago 
after developers spoke to a high-ranking 
political appointee, documents obtained under 
the Freedom of Information Act show. 

Office of Water Deputy Assistant Administrator 
Lee Forsgren, then the top-ranking political 
appointee in the office, spoke with 
representatives from the Alaska Gasline 
Development Corporation (AGDC) just one 
week before EPA was set to send a letter to the 

Army Corps of Engineers restating concerns 
with AGDC's planned Alaska Stand Alone 
pipeline project. 

EPA had previously expressed concerns that the 
733-mile-long, 36-inch-diameter natural gas 
transmission line, planned to span the state from 
Prudhoe Bay to an existing pipeline system in 
south-central Alaska, would irrevocably damage 
wetlands in the Yukon River Basin. 

But after speaking with Forsgren on September 
21, 2017, AGDC's Senior Vice President for 
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Program Management Frank Richards emailed 
Forsgren, thanking the Trump appointee for 
"letting us know that there will not be a [second] 
letter from EPA to the [Army] Corps." 

"That is a big relief for us," he wrote. 

Sources have previously told E&E News that 
EPA scientists had already drafted a second 
letter objecting to the Alaska Stand Alone 
pipeline when political appointees at 
headquarters stepped in. 

EPA Region 10 never did send a second letter to 
the Army Corps. 

Instead, the corps issued a permit for the 
pipeline eight months later, ignoring EPA's 
concerns that AGDC hadn't done enough to 
minimize impacts to wetlands or to compensate 
for the destruction the project would cause by 
preserving or restoring similar nearby wetlands. 

Neither Forsgren nor Richards responded to 
requests for comment. 

EPA spokeswoman Molly Block wrote in an 
email that "EPA's involvement in the Corps' 
permitting process on the Alaska Standalone 
Pipeline was consistent with applicable 
requirements under the Clean Water Act and its 
implementing regulations." 

"The agency consistently works with states — as 
we did with Alaska on this project — and assists 
the Corps with its permitting process," she 
wrote. 

The incident sheds light on the "elevation" 
process EPA can draw on to object to the Army 
Corps' Clean Water Act permitting process for 
projects that would damage wetlands or other 
aquatic resources, like rivers and streams. 

The process, and the role Trump administration 
political appointees play in it, came under new 
scrutiny this summer when EPA eschewed a 
decades-old agreement outlining the process in 
its response to a permit for the controversial 
Pebble mine planned for Alaska's Bristol Bay. 

Here's how the elevation process is supposed to 
work: When EPA disagrees with the Army 
Corps' Clean Water Act permitting process or 
has concerns about a particular project, it can 
send two letters, 25 days apart, outlining those 
objections. Under an agreement between the two 

agencies crafted in the 1990s, the two letters 
must contain specific language. The first must 
describe how a project "may affect" an "Aquatic 
Resource of National Importance," and the 
second must describe how the project "will 
affect" the "Aquatic Resource of National 
Importance." 

A permit will only be elevated, and considered 
by the headquarters of each agency, if EPA 
sends both letters. 

EPA sent its first letter on the Alaska Stand 
Alone pipeline on Aug. 29, 2017. It expressed 
concern that the project would permanently 
destroy 7,573 acres of wetlands within the 
Yukon River Basin and urged the Army Corps 
Alaska District to consider requiring AGDC to 
take steps to minimize those impacts by 
elevating parts of the pipeline above ground. 
EPA also criticized AGDC for proposing to 
offset only 1% of wetlands destroyed by the 
pipeline. 

"Overall, the EPA believes that such extensive, 
unmitigated destruction and degradation of 
wetlands and aquatic resources, particularly in 
aquatic resources underlain by permafrost, may 
not comply" with the Clean Water Act, the 
agency wrote. "Given the importance of the 
Yukon basin wetlands and water resources for 
the support of fisheries, wildlife and subsistence, 
commercial and recreational use by humans, the 
EPA concludes that these resources are Aquatic 
Resources of National Importance." 

But that phrase apparently alarmed AGDC. 

Two weeks later, Kelly Johnson, an attorney 
representing the group, emailed then-EPA policy 
chief Samantha Dravis asking whom to talk to 
about the letter. 

"We have run into a situation where EPA 
Region 10 has indicated that they believe the 
Yukon River drainage system (approximately 
1/4 of the State) may be an Aquatic Resource of 
National Importance (ARNI) under the Clean 
Water Act," Johnson wrote. "AGDC (and I 
believe the Administration of Governor Walker) 
strongly disagrees with such a designation." 

Dravis forwarded the email to two advisers to 
then-EPA Administrator Scott Pruitt, who sent it 
to Forsgren at the Office of Water. 
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"I would be happy to speak with you regarding 
the issue," replied Forsgren, who has his own 
Alaska connections: He worked as a staffer for 
Alaska Republican Rep. Don Young in the 
1990s. 

In her response, on Sept. 18, 2017, Johnson 
noted that EPA had just one week to send its 
second letter, fulfilling the elevation process, 
and that "AGDC wants to ensure that Region 10 
not take any further action until AGDC/State of 
Alaska have had a chance to explain to you why 
the ARNI decision is inappropriate and 
problematic." 

She requested both a phone call and in-person 
meeting about the decision, and sent Forsgren a 
letter written by AGDC's Richards explaining 
that his group — and the state of Alaska — 
feared labeling the Yukon River as an ARNI 
would not only slow down permitting for the 
pipeline but also could bolster environmental 
groups' challenges to all kinds of infrastructure 
permits in the watershed, which stretches 
200,000 square miles from the Canadian border 
to the end of the Yukon Delta at the Bering Sea. 

"[T]he State of Alaska is concerned that the 
ARNI decision will have broad-reaching impacts 
to all development activities in the Yukon River 
basin, including the proposed Alaska LNG gas 
pipeline, and any infrastructure projects, whether 
they be airports, schools, roads, or water and 
sewer systems requiring fill to be placed in 
wetlands," he said. "This could impact public 
safety, increase costs, and set a terrible 
precedent that the State of Alaska will have to 
endure for the foreseeable future." 

The letter was also sent to members of Alaska's 
congressional delegation, including Forsgren's 
old boss. 

Richards also wrote that using the elevation 
process "appears contrary" to President Trump's 
initiatives to streamline permits for energy 
development projects. 

While Richards acknowledged that the label "is 
a temporary designation" only applicable to the 
interagency elevation process between EPA and 
the Army Corps, he wrote, "The designation 
could live on and be used by project opponents. 
The designation only causes confusion, and can 

be misinterpreted by special interests to oppose 
projects." 

Richards and Forsgren spoke three days later, 
after which Richards sent Forsgren the email 
thanking him for agreeing to nix the second 
letter. 

He concluded his email: "[I] hope that you will 
let Region 10 know your opinion." 

Forsgren's agreement with Richards predated a 
letter then-Gov. Bill Walker (I) sent Pruitt on 
Oct. 4, 2017, outlining similar "grave concerns" 
with the ARNI designation for the Yukon River 
Basin and arguing that the use of the elevation 
process would be contrary to the Trump 
administration's efforts to streamline permitting. 

EPA Region 10's "recent actions appear to be an 
attempt to add significant risk or delay to this 
project," Walker wrote. 

Pruitt would ultimately agree with Walker in a 
December letter, confirming that EPA would not 
elevate the permit project, though the deadline 
had passed months earlier. 

Forsgren's correspondence with Richards comes 
to light as EPA is facing new scrutiny for its use 
of the "elevation" process on Alaska 
infrastructure projects. 

This summer, EPA General Counsel Matthew 
Leopold announced the agency would scrap a 
2014 proposed veto of the controversial Pebble 
mine in favor of using the elevation process. 

While Leopold called the elevation process a 
"well-understood" process that would represent 
a "significant step toward restoring order to this 
protracted and uncertain process," EPA did not 
send its second letter before its July deadline. 

Instead, EPA sought a 90-day extension from 
the Army Corps and now must decide whether 
to send a letter with the "will affect" language by 
Oct. 24. 

Asked about EPA's departure from regular order 
for Pebble mine, Block noted that "EPA has 
been working with the Corps as part of the 
Corps' permit review process" and that the 
agency sent a nearly-200-page comment letter 
on the environmental review. 
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She noted that the 90-day extension was granted 
by the Army Corps. 

"At the end of this extension period, EPA will 
assess and determine next steps," she wrote.  

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

____________________________________________________________________________________________________ 

NEPA: Appeals board upends Trump administration 
plans to raze Utah forest  
(Greenwire, 9/17/2019) Heather Richards, E&E News reporter 

Environmental groups have upended the Interior 
Department's plans to cut down most of a 
scraggly forest covering about 30,000 acres of 
southern Utah within the Grand Staircase-
Escalante National Monument. 

The Interior Board of Land Appeals ruled 
yesterday that the Bureau of Land Management 
failed to consider how cutting down pinyon and 
Utah juniper trees would affect migratory birds. 
The appeals board also found BLM's plan to use 
"non-native" seed — a part of its habitat 
improvement plans — was a mistake, as it 
conflicted with the agency's management 
guidelines. 

The board bucked other complaints in the 
appeal, such as conservationists' argument that 
BLM failed to properly account for a climate 
change impact from bringing down the forest. 
That argument has been fairly effective for 
environmental groups in recent months for 
protests and lawsuits of oil and gas development 
on public land. 

The Grand Staircase-Escalante area is already a 
sensitive topic. The Trump administration 
greatly reduced the size of the national 
monument, a reversal of an Obama-era 
expansion that angered conservation groups and 
Native Americans who said the area should be 
protected. 

Phil Hanceford, conservation director for the 
Wilderness Society, said the monument's many 
values are "under attack by this administration" 
in a statement today. 

The decision yesterday bars the Bureau of Land 
Management from razing most of the trees — at 
least 90% — in the Skutumpah Terrace area 
using industrial machinery that chews up trees 
and vegetation where they stand. The plan also 

called for chaining through certain areas to take 
down dense sagebrush and downed trees. 

Some critics have contested the justification for 
the forest removal. 

BLM stated in its 2016 scoping documents that 
trees were encroaching on sage grouse habitat 
and should be brought down both to reduce fuel 
for fires and to improve habitat for the bird. 
Sage grouse neared an endangered species 
designation in 2015, but a listing was staved off 
by federal and state conservation plans aimed at 
protecting habitat where the birds live. 

But in a recent op-ed in The Salt Lake Tribune, 
former BLM botanist George Wuerthner said the 
sage grouse protection narrative in Skutumpah 
was a "red herring," echoing other voices in the 
conservation community. "The real reason is to 
create more forage for private livestock," he 
wrote. 

A request for comment from Utah BLM was not 
returned by press time. 

Though the plans are rooted in 2016, the 
decision to proceed was finalized in February, 
following a "finding of no significant impact" 
for the tree and brush removal. 

The Southern Utah Wilderness Alliance, 
Western Watersheds Project, the Wilderness 
Society and the Grand Canyon Trust appealed 
that finding and decision. 

Groups applauded the appeal board's ruling 
yesterday but noted that devegetation plans 
persist in other areas of the Grand Staircase-
Escalante National Monument. 

"This decision illustrates what should be 
obvious, which is that destroying native pinyon 
and juniper forests to plant non-native forage for 
livestock is bad public policy," said Kya 
Marienfeld, wildlands attorney for the Southern 
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Utah Wilderness Alliance, in a statement 
yesterday.

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500 

 

Clean Water Act: Trump administration tees up repeal 
of Obama-era Waters of the US rule    
(Greenwire, 9/12/2019) Ariel Wittenberg, E&E News reporter 

The Trump administration today finalized its 
efforts to repeal a 2015 regulation clarifying 
which wetlands and waterways are protected 
under the Clean Water Act. 

EPA Administrator Andrew Wheeler and 
Assistant Secretary of the Army for Civil Works 
R.D. James signed the new rule at the National 
Association of Manufacturers this afternoon. 

The Obama-era Clean Water Rule was decried 
by members of the energy, agriculture and 
development industries for expanding the 
definition of "waters of the United States," or 
WOTUS, though environmentalists celebrated it 
as a science-based regulation clarifying when 
wetlands and streams are federally regulated. 

The 2015 rule is currently blocked in 27 states 
and in effect in 22 others — its status in New 
Mexico is unclear. The Trump administration's 
repeal brings all 50 states back under regulations 
that have been in place since the 1980s, as 
interpreted by guidance written by the George 
W. Bush administration in 2008. 

Administration officials have heralded the repeal 
as a response to that legal patchwork, with EPA 
General Counsel Matthew Leopold telling the 
American Bar Association's Section of 
Environment, Energy and Resources meeting 
today that the rulemaking "is, in part, our way to 
respond to those remands." 

"We're glad that the country will be back under 
one regulatory regime," he said. 

But the administration for two years has been 
planning the repeal as a first step toward writing 
a new definition of WOTUS, which would 
further roll back Clean Water Act protections 
under those 1986 regulations. In February 2017, 
President Trump signed an executive order 

directing EPA and the Army Corps to align 
Clean Water Act regulation with the views 
expressed by the late Supreme Court Justice 
Antonin Scalia in a 2006 case. The famously 
messy Rapanos v. United States ended in a 4-1-4 
Supreme Court decision. 

Scalia argued that the Clean Water Act applied 
only to waterways with "relatively permanent" 
surface water connections to navigable waters. 
By contrast, both the Bush and Obama 
administrations based their WOTUS definitions 
on an opinion expressed by Justice Anthony 
Kennedy in the same case stating that the Clean 
Water Act applies to waters with a "significant 
nexus" to navigable waters. That nexus could 
include chemical, biological or hydrologic 
connections. 

As proposed, the Trump administration's new 
WOTUS definition would eliminate protections 
for streams that flow only after rainfall or 
snowmelt and wetlands without surface water 
connections to larger waterways. 

Environmental groups and state attorneys 
general are likely to challenge the repeal in the 
coming weeks. 

Today, they were quick to highlight that the 
current repeal is just the first step in a broader 
process to roll back clean water protections. 

"The EPA is abdicating its mission to protect our 
environment and our health," said Bart Johnsen-
Harris, clean water advocate for Environment 
America. "This is the latest in a series of 
egregious, reckless and damaging rollbacks from 
the EPA. Today's repeal paves the way for an 
even more harmful replacement rule in the 
coming months, which would exacerbate this 
tragic situation by opening even more 
waterways to pollution." 
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But conservative groups are already heralding 
the repeal as bringing the federal government 
back in line following what they called a huge 
overreach. 

"By repealing this rule, the Trump 
administration has rightfully put an end to this 

definition of 'waters of the United States' that 
made the EPA and Corps more similar to local 
zoning boards than federal regulators," said 
Heritage Foundation Senior Research Fellow 
Daren Bakst. 

Reporter Pamela King contributed.  

 

Reprinted from Greenwire with permission from Environment & Energy Publishing, LLC. www.eenews.net; 202-628-6500

Lead NEPA Story (continued from page 1)

The new plan changes are at both the mine site 
and along the transportation corridor needed to 
reach the remote gold and copper deposit north 
of Iliamna Lake in southwestern Alaska. 

Pebble has proposed relocating its management 
pond for water pumped out of its 1-square-mile 
open pit as well as the discharge points for 
treated wastewater into the north and south forks 
of the Koktuli River. 

With its preferred alternative creating a ferry 
system across Iliamna Lake, Pebble is changing 
the location for the terminal on the north side of 
the lake to Eagle Bay — the option outlined in 
another proposed alternative. 

While the mine site is on state-owned land, some 
portion of the different transportation corridors 
outlined in all three of Pebble's proposed 
alternatives has been ruled out by land-owning 
Alaska Native corporations. 

But McCoy said yesterday Pebble can still "mix 
and match" components to reach a "least 
environmentally damaging practicable 
alternative." 

"You're looking at these packages whereas the 
Corps is looking at them as components," he 
said. "So there are alternatives to all of the 
components that are still reasonable and 
practicable." 

That infuriated opponents. 

"Pebble's significant project changes throughout 
this process reinforce the certainty that the Army 
Corps is barreling ahead with this permit 

application on a political timeline regardless of 
the fact that other federal agencies have deemed 
the application and DEIS incomplete and 
inadequate," United Tribes of Bristol Bay 
Executive Director Alannah Hurley said in a 
statement. 

McCoy yesterday did not have an update on the 
Army Corps' response to comments like those 
from EPA and the Interior Department that cited 
major data gaps and issues with the draft 
environmental work. 

"I hate to punt this, but we're still working 
through all the comments," he said. 

In its latest presentation for investors, Pebble 
parent company Northern Dynasty Minerals Ltd. 
said the Army Corps has determined the mine 
"will not harm" salmon and "will not affect 
water resources of Bristol Bay." 

"The draft analysis indicates that most of that 
would be accurate, other than the federal permits 
being imminent," McCoy said. 

"There has not been a decision made on this 
project," he said. 

McCoy said the Army Corps is still waiting on 
additional data on groundwater modeling, 
wetlands and cultural resources from Pebble but 
is still on pace to issue a final EIS in early 2020. 

Reporter Ariel Wittenberg contributed. 

Reporting was made possible in part by the Institute 
for Journalism & Natural Resources. 
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