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Preface 
 
This Desk Reference has been prepared as a guidance document for use in understanding 
the requirements of federal and state laws and regulations on listed species (e.g., 
threatened, endangered, etc.) when designing, constructing and maintaining 
transportation projects.  The facts of each potential situation involving listed species may 
vary, and therefore, may need to be considered on a case-by-case basis. 

The procedures herein are not an adjudication or regulation.  There is no intent on the 
part of the Pennsylvania Department of Transportation (PennDOT) to give the procedures 
in this desk reference weight or deference.  This document establishes the framework 
within which PennDOT will exercise its administrative discretion in the future.  
PennDOT reserves the discretion to deviate from this document, if circumstances 
warrant.  This Desk Reference is for informational purposes only; it is not 
regulatory. 
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Executive Summary 
The purpose of this Desk Reference, as discussed in Chapter I, Purpose, is to: review 
regulations related to federal and state “listed species”; define the federal and state requirements 
regarding these species; describe the process of agency coordination and regulatory permitting; 
and discuss activities that should occur relative to listed species during the Transportation Project 
Development Process for preparing an Environmental Impact Statement (EIS), Environmental 
Assessment (EA) or Categorical Exclusion Evaluations (CEE), including CE Levels 1A, 1B, 2 
and Bridge  and Roadway Programmatic Agreement (BRPA) projects.  The Desk Reference also 
addresses listed species issues related to the preparation of Environmental Evaluation Reports 
(EERs) and Environmental Documentation (ED) for state-funded projects.  In addition, listed 
species need to be addressed during Final Design and construction, and maintenance activities so 
issues related to these phases are also discussed.   

Chapter II, Regulatory Background, of this Desk Reference examines all federal and state 
statutes and regulations related to listed species.  On the federal level, the Endangered Species 
Act (ESA) was passed in 1973 to conserve “the ecosystems upon which endangered and 
threatened species depend,” and to conserve and recover listed species.  Section 9 of the ESA 
makes it unlawful for a person to “take” a listed species.    Both the U.S. Fish and Wildlife 
Service (USFWS) and the National Marine Fisheries Service (NMFS) administer the ESA.  The 
USFWS has primary responsibility for federally listed terrestrial and freshwater species, while 
the responsibilities of the NMFS are primarily for marine species. Section 7 of the Endangered 
Species Act requires federal agencies to utilize their authorities to conserve federal endangered 
and threatened species and also to consult with USFWS and/or NMFS to ensure that any 
federally funded, authorized, or permitted project is not likely to jeopardize the continued 
existence of any endangered, threatened, or proposed species. On the state level, a variety of 
statutes and regulations provide for the protection of state listed species by prohibiting the harm 
or take of these species.  The Pennsylvania Department of Conservation and Natural Resources 
(DCNR) oversees wild plants, while the Pennsylvania Game Commission (PGC) has jurisdiction 
over wild birds and mammals.  The Pennsylvania Fish and Boat Commission (PFBC) has 
authority over fish, amphibian, reptile and other aquatic organisms.   

Listed species must be taken into account when applying for certain federal and state permits.   
The permits that require a Pennsylvania Natural Diversity Inventory Environmental Review Tool 
(PNDI ER Tool) Receipt at the time of application are also discussed in Chapter II, Regulatory 
Background. 

An overview of the PNDI ER Tool is addressed in Chapter III, Agency Coordination Overview.  
This chapter reviews which federal and state resource agencies have jurisdiction over what 
species, as well as when resource agency coordination is needed or is not needed.   

Chapter IV, Federal Resource Agency Coordination, details the process of coordinating with 
federal resource agencies for listed species.  Programmatic consultation processes have been 
developed for some species and these are described in the chapter as well.  Project review 
requests should be sent to USFWS and/or NMFS early in the development of the project.  If 

Threatened and Endangered Species Desk Reference iii December 2013 



Executive Summary 
 
USFWS or NMFS responds that there is the potential for a conflict with one or more listed 
species, coordination continues.  If a project is supported with federal funding or requires federal 
permits, the project will enter ESA Section 7 Interagency Consultation.  Section 7 consultation is 
made up of both informal and formal consultation for listed species and designated critical 
habitat, and a conference process for proposed species and proposed critical habitat.  If a project 
does not require federal funding or federal permits and potentially affects a listed species, agency 
coordination may still be required under Section 10 of the ESA.  Section 10 allows non-federal 
entities to apply for incidental take permits and create habitat conservation plans (HCPs).  This 
Section of the Act is relevant to transportation projects where a lead federal agency does not 
exist. 

Chapter IV, Federal Resource Agency Coordination is consistent with the Endangered Species 
Consultation Handbook (1998) and the Habitat Conservation Planning and Incidental Take 
Permit Processing Handbook (1996) prepared by the U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service.  These publications are intended for the internal use of these 
agencies, but also provide valuable information on their processes.  Copies of these Handbooks 
are available on the U.S. Fish and Wildlife Service’s Endangered Species Program website 
(http://www.fws.gov/endangered/esa-library/index.html). 

Although there is no formal regulated state resource agency coordination process for threatened 
or endangered species, typical project coordination with each resource agency is outlined in 
Chapter V, State Resource Agency Coordination. 

Chapter VI, Listed Species Activities That Should Occur During Project Development, 
describes the listed species activities that occur during the Pre-Tip/TIP and Preliminary 
Engineering/NEPA Decision Post-TIP steps of the Transportation Development Process. The 
National Environmental Policy Act (NEPA) balances all components of a project, while the ESA 
and other state statutes and regulations focus solely on listed species.  NEPA, ESA, and the other 
state listed species statutes and regulations are to be concurrently addressed during the 
development of transportation projects.   

Chapter VII, Listed Species Activities That Should Occur For Projects That Are 100% State-
Funded And Involve No Major Federal Action, outlines the listed species activities that should 
occur during the project development process for state projects with no federal involvement (no 
major federal action). 

Chapter VIII, Listed Species Activities That Should Occur During Final Design and 
Construction, focuses on the particular listed species activities that should take place during 
Final Design and construction.  Permit conditions, avoidance and minimization measures 
incorporated in the project design and mitigation/Best Management Practice (BMP) 
commitments made during the preliminary design and environmental clearance phase of a 
project must be incorporated into the Final Design plans and must be fulfilled during the Final 
Design and construction of a project.  Sites for specific construction activities should be 
reviewed for conflicts with listed species if these areas were not previously designated in the 
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preliminary design plans.  Additionally, during Final Design, certain projects require permits and 
listed species coordination must be current at the time of permit application. During construction, 
the oversight of an environmental monitor or qualified threatened and endangered species 
professional may be required.  

Chapter IX, Listed Species Activities That Should Occur During Maintenance Activities, 
addresses listed species activities that should take place during maintenance activities.  This 
chapter discusses when specific maintenance activities require, or do not require, coordination 
related to listed species.  Certain maintenance activities may require permits that will trigger the 
need for listed species coordination.  By their nature, some maintenance activities will have no 
effect on threatened and endangered species.  This chapter provides details on those maintenance 
activities for which consultation has been resolved programmatically. The appendices provide a 
variety of useful items, including all of the applicable federal and state statutes and regulations 
related to listed species, glossaries of terms, example project review requests to resource 
agencies, addresses and web site listings for resource agencies, forms, and other background 
information.  Policy references related to non-listed species have been included for clarification 
purposes since these issues frequently overlap with listed species. 

 
This Desk Reference will be updated, as needed, through the issuance of revisions or additions.  
Questions, comments, or suggestions regarding this Handbook should be directed to: 
Pennsylvania Department of Transportation, Bureau of Project Delivery (BOPD), Environmental 
Policy and Development Section (EPDS),  Attn: Section Chief, P.O. Box 3790, Harrisburg, 
Pennsylvania 17105-3790. 
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I. PURPOSE 
The purpose of this document is to:  

• Review regulations related to federal and state listed species; 

• Define the federal and state requirements regarding these species;  

• Describe the process of agency coordination; and  

• Discuss activities relative to listed species that should occur during planning, design and 
the transportation project development process while preparing an Environmental Impact 
Statement (EIS), Environmental Assessment (EA) or Categorical Exclusion Evaluations 
(CEE), including CE Levels 1A, 1B, 2 and Bridge and Roadway Programmatic 
Agreement (BRPA) projects.   

In addition, the Desk Reference also addresses listed species activities relative to the preparation 
of Environmental Evaluation Reports (EERs) and Environmental Documentation (ED), Final 
Design and construction, and maintenance activities.  The Desk Reference defines what 
categories of federal and state species must be addressed and to what degree they must be 
addressed.   

PennDOT has focused on regulated species, otherwise known as “listed species”, for this Desk 
Reference.   Species recommended for regulatory classification by the Pennsylvania Biological 
Survey (PABS) or other species of special concern are addressed during the transportation 
project development process through the Natural Resources Assessment and Mitigation Agency 
Partnering Policy included at Pub 546 2013 Version References for reference purposes.  
  
The processes described in this Desk Reference are consistent with the following federal and 
state regulations, policies, and guidance: 

• The Endangered Species Act of 1973 at 16 U.S.C. 1531-1543 
http://www.fws.gov/endangered/esa-library/pdf/ESAall.pdf 

• U.S. Fish and Wildlife Service’s general permit procedures at 50 CFR 13 
http://www.gpo.gov/fdsys/pkg/CFR-2005-title50-vol1/pdf/CFR-2005-title50-vol1-part13.pdf 

• U.S. Fish and Wildlife Service’s regulations regarding endangered and 
threatened wildlife and plants, endangered species convention and 
cooperation with the States at 50 CFR 17, 23, 81 
http://www.gpo.gov/fdsys/search/pagedetails.action?collectionCode=CFR&searchPath=Title
+50%2FChapter+I%2FSubchapter+B%2FPart+17&granuleId=&packageId=CFR-2005-
title50-
vol1&oldPath=Title+50%2FChapter+I%2FSubchapter+B%2FPart+17&fromPageDetails=tru
e&collapse=true&ycord=589 

• Interagency Cooperation – Endangered Species Act of 1973 as Amended 
implemented at 50 CFR 402 
http://www.gpo.gov/fdsys/search/pagedetails.action?collectionCode=CFR&searchPath=Title
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Purpose 
 

+50%2FChapter+IV&granuleId=&packageId=CFR-2005-title50-
vol1&oldPath=Title+50%2FChapter+IV&fromPageDetails=true&collapse=false&ycord=45
2 

• Endangered Species Committee Regulations regarding listing endangered and 
threatened species and designating critical habitat at 50 CFR 424 
http://www.gpo.gov/fdsys/search/pagedetails.action?collectionCode=CFR&searchPath=Title
+50%2FChapter+IV&granuleId=&packageId=CFR-2005-title50-
vol1&oldPath=Title+50%2FChapter+IV&fromPageDetails=true&collapse=false&ycord=45
2 

• Endangered Species Committee Regulations regarding the committee at  
50 CFR 450-453 http://www.gpo.gov/fdsys/pkg/CFR-2005-title50-vol7/xml/CFR-2005-
title50-vol7-chapIV-subchapC.xml 

• Endangered and Threatened Wildlife and Plants; Recovery Crediting 
Guidance (Federal Register / Vol. 73, No. 148 / Thursday, July 31, 2008) 
http://www.gpo.gov/fdsys/pkg/FR-2008-07-31/pdf/E8-17579.pdf 

• Memorandum to USFWS Regional Directors; Guidance for the 
Establishment, Use, and Operation of Conservation Banks, May 2, 2003. 
http://www.fws.gov/endangered/esa-library/pdf/Conservation_Banking_Guidance.pdf 

• Endangered Species Act Legal Analysis, Assistant Director, Endangered 
Species, U.S. Fish and Wildlife Service, and Federal Highway 
Administration, Division Administrators, February 18, 2005. 
http://www.environment.fhwa.dot.gov/ecosystems/laws_esalegalemail.asp 

• Memorandum to Division Federal Highway Administrators, Information: 
Management of the Endangered Species Act (ESA) Environmental Analysis 
and Consultation Process (February 20, 2002) 
http://www.environment.fhwa.dot.gov/ecosystems/laws_esaguide.asp 

• Memorandum to Regions, Federal Interagency Memorandum of 
Understanding (MOU) for the Implementation of the Endangered Species Act 
(ESA), (November 8, 1994) Pub 546 2013 Version References 

• Memorandum to Regions, Guidance for the Fulfillment of Interagency 
Cooperation Under Section 7 of the Endangered Species Act (ESA),  
(July 16, 1987) Pub 546 3013 Version References 

• Memorandum to Regional Federal Highway Administrators, Regions 1-10, 
Direct Federal Program Administrator, Final Rule for Implementing Section 
7 of the Endangered Species Act (ESA) (Additional Information),  
(November 3, 1986) Pub 546 2013 Version References 

• Memorandum to Regions, Trust Fund Concept for Endangered Species 
Conservation, (February 10, 1983) Pub 546 2013 Version References 
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Purpose 
 

• The Wild Resource Conservation Act at 32 P.S. §§ 5301-5314, (Act 170  
of 1982) http://www.palrb.us/pamphletlaws/19001999/1982/0/act/0170.pdf 

• Conservation of Pennsylvania Native Wild Plants at 17 Pa. Code §  
45.1-91 http://www.pacode.com/secure/data/017/chapter45/017_0045.pdf 

• Pennsylvania Game and Wildlife Code, Sections pertaining to Enforcement, 
Threatened and Endangered Species, and Threatened and Endangered 
Species Permits at 34 Pa.C.S. §§ 102, 925, 2164-67, and 2924. 
http://www.pacode.com/secure/data/058/chapter131/058_0131.pdf 

• Pennsylvania Game Commission’s Endangered Species at 58 PA Code § 
133.1-41 http://www.pacode.com/secure/data/058/chapter133/058_0133.pdf 

• Pennsylvania Fish and Boat Code, Sections pertaining to Enforcement and 
Threatened and Endangered Species at 30 Pa.C.S. §§102, 2502, 2504, and 
2506. http://www.pacode.com/secure/data/058/chapter51/058_0051.pdf 

• Pennsylvania Fish and Boat Commission’s Endangered Species at 58 PA 
Code § 75.1-4 http://www.pacode.com/secure/data/058/chapter75/058_0075.pdf 

The procedures for addressing listed species described in this Desk Reference are based upon 
regulations and experience with listed species issues from past transportation projects.  
Examples, notes and reminders are provided in note boxes.  These are meant to clarify and 
highlight key issues and process steps.  
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II. REGULATORY BACKGROUND 
Some Listed Species have both federal and state requirements that must be followed throughout 
the Project Development Process.  Copies of these requirements can be found in their entirety in 
the appendices of this Desk Reference.  Appendices A and B contain glossaries of federal and 
state listed species terms.  Listed Species must also be taken into consideration when applying 
for certain federal and state permits.  Permit requirements are outlined later in this chapter. 

A. FEDERAL REGULATORY REQUIREMENTS 

THE ENDANGERED SPECIES ACT OF 1973 (16 U.S.C. 1531-1543) 

The Endangered Species Act (ESA) was passed in 1973 to conserve “the ecosystems upon which 
endangered and threatened species depend,” and to conserve and recover federally listed species.   

The ESA is administered by the Interior Department’s U.S. Fish and Wildlife Service (USFWS) 
and the Commerce Department’s National Marine Fisheries Service (NMFS).  The USFWS has 
primary responsibility for terrestrial and freshwater organisms, while the NMFS’ responsibilities 
are for marine and anadromous species.  Because USFWS is the primary federal resource agency 
encountered in Pennsylvania, this Desk Reference will often only reference USFWS, although 
the ESA and its processes also apply to NMFS.   

NOTE:  The USFWS maintains an Endangered Species Program web site that can be 
found at http://endangered.fws.gov/. The NMFS also maintains a web site that provides 
information for species under their jurisdiction at http://www.nmfs.noaa.gov/pr/laws/esa/ 
These sites contain current species status information, as well as laws, policies and Federal 
Register Notices. 

The primary objective of the Endangered Species Program of the USFWS and NMFS is to 
implement the ESA.  This is done through a variety of programs and includes the following: 

• Listing, reclassifying, and delisting species under the ESA 

• Providing a process for federal agencies to receive informal and formal consultation 
on their activities that may affect listed species 

• Overseeing recovery activities for listed species 

• Providing grants to states to assist with their endangered species conservation efforts 

• Enforcing the ESA and assessing penalties for ESA violations 

The following sections discuss topics and sections of the ESA that are related to the work of 
PennDOT.  The sections described can be found in their entirety in the text of the ESA, located 
at http://www.fws.gov/endangered/esa-library/pdf/ESAall.pdf. 
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1. DETERMINATION OF THREATENED AND ENDANGERED SPECIES  

Section 4 of the ESA addresses the listing of a threatened or endangered species.  Specifically, 
Section 4 states that the Secretary of Interior or Commerce shall determine whether any species 
is an endangered or threatened species by any of the following factors: the present or threatened 
destruction or modification of its habitat or range; over utilization for commercial, recreational, 
scientific, or educational purposes; disease or predation; inadequacy of existing regulatory 
mechanisms; or other natural or manmade factors affecting its continued existence.  
Determinations are to be made from the best scientific and commercial data available after 
conducting a review of the status of the species.  For more information regarding the best 
scientific and commercial data available, see 
http://www.environment.fhwa.dot.gov/ecosystems/laws_esalegalemail.asp. 

According to the ESA, the term “endangered species” refers to any species that is in danger of 
extinction throughout all or a significant portion of its range, other than a species of the Class 
Insecta determined by the Secretary to constitute a pest whose protection under the provisions of 
this act would present an overwhelming and overriding risk to man [ESA §3(6)].   

The term “threatened species” is defined as any species that is likely to become an endangered 
species within the foreseeable future throughout all or a significant portion of its range [ESA 
§3(19)]. 

Subspecies and distinct population segments, such as the Northern Population of the Bog Turtle, 
can be specifically listed. 

The terms "conserve," "conserving," and "conservation" mean to use and the use of all 
methods and procedures which are necessary to bring any endangered or threatened species to 
the point at which the measures provided, pursuant to the Act, are no longer necessary. Such 
methods and procedures include, but are not limited to, all activities associated with scientific 
resources management, such as research, census, law enforcement, habitat acquisition and 
maintenance, propagation, live trapping, and transplantation, and, in the extraordinary case 
where population pressures within a given ecosystem cannot be otherwise relieved, may include 
regulated taking [ESA §3(3)]. 

The Department of Interior publishes lists of all endangered and threatened species in the 
Federal Register.  Each list refers to the species by both their scientific and common names, 
specifies over what portion of its range it is endangered or threatened, and identifies any critical 
habitat within its range.  The list is reviewed every five years to determine if a species should be 
removed from a list, or if the species status should be reclassified.  Whenever a species is listed 
as threatened, regulations may be issued to provide for the conservation of such species.  Species 
of a similar appearance to an endangered or threatened species may be treated the same [ESA 
§4(3)].  
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NOTE:  As verified in November 2013, Pennsylvania did not have any federal “similar 
appearance” species that receive protection under the ESA.  However, Bog Turtles in the 
southern population (Virginia, North Carolina, South Carolina, Georgia, and Tennessee) 
are protected and classified based on similarity of appearance to the threatened northern 
population found in Pennsylvania, Maryland, New York, Connecticut, Delaware, 
Massachusetts and New Jersey. 

 

2. CRITICAL HABITATS 

Outlined in Section 4 of the ESA, a critical habitat for listed species consists of: (1) the specific 
areas within the geographical area occupied by the species at the time it is listed, in accordance 
with the provisions of Section 4 of the Act, on which are found those physical or biological 
features (constituent elements) (a) essential to the conservation of the species and (b) which may 
require special management considerations or protection; and (2) specific areas outside the 
geographical area occupied by the species at the time it is listed, in accordance with the 
provisions of Section 4 of the Act, upon a determination by the Secretary that such areas are 
essential for the conservation of the species [ESA §3 (5)(A)]. 

Critical habitats are to be designated on the basis of the best scientific data available, and 
consideration of the impacts (including economic impacts) of specifying an area as critical 
habitat.  Any area can be excluded from critical habitat if it is determined that the benefits of 
such exclusion outweigh the benefits of designation, unless this exclusion would result in the 
extinction of the species concerned.  

Critical habitats are published in the Federal Register as they are designated.  Only those habitats 
published as “critical habitat” in the Federal Register are designated critical habitat.  The term 
“critical habitat” has been utilized to describe other habitats that are not designated as such under 
the ESA.  Only those habitats listed under the ESA are considered in this document. This 
document also considers habitat that is occupied by, or is essential for the survival of, federally 
listed species. 

NOTE: As verified in November 2013, Pennsylvania had one listed federally designated 
critical habitat.  See http://www.gpo.gov/fdsys/pkg/FR-2001-05-07/pdf/01-11205.pdf for more 
information on the listed critical habitat of the Great Lakes Breeding Population of the 
Piping Plover.   The USFWS anticipates designating critical habitat for the Rabbitsfoot 
Mussel and the Northern Long-eared Bat by 2016. 

 

3. PROPOSED AND CANDIDATE SPECIES 

Proposed species are species of fish, wildlife or plants that are proposed in the Federal Register 
to be listed under Section 4 of the ESA [50 CFR §402.02].  The federal agency is required as per 
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the ESA to assess the effect of a project on both proposed and listed species.  Therefore, if there 
is a proposed species (or proposed critical habitat) potentially impacted by a project, the 
conferencing process established in 50 CFR §402.10 should be followed.  The conference 
process is a form of early consultation involving informal or formal discussions between a 
federal agency and USFWS, and is further detailed in Chapter IV, Federal Resource Agency 
Consultation.  The action agency is not prohibited from jeopardizing the continued existence of 
a proposed species or adversely modifying proposed critical habitat until the species is listed or 
critical habitat is designated.  However, if a listing becomes effective, the prohibition against 
jeopardy or adverse modification applies regardless of the project’s state of completion.  As a 
risk management measure, USFWS recommendations may need to be utilized to avoid likely 
future conflicts.  

NOTE: Design decisions related to minimization of harm to federally proposed species 
should be made by the Districts in consultation with BOPD and FHWA.  Species proposed 
for listing under the ESA may become listed before completion of final design or 
construction; therefore, in order to maintain project schedules a proactive approach toward 
addressing proposed species is prudent.  

Candidate species are species for which there is sufficient information on their biological status 
and enough threats to their continued existence to propose them as endangered or threatened 
under the ESA, but development of a proposed listing regulation is precluded by other higher 
priority listing activities [61 FR 7596-7613, (February 28, 1996)].  Under Section 4 of the ESA, 
candidate species receive no statutory protection, however they are by definition, species that 
may warrant future protection under the ESA.  Candidate species should be considered in 
accordance with the Natural Resources Assessment and Mitigation Agency Partnering Policy 
(Pub 546 2013 Version References).  Safe Harbor and Candidate Conservation Agreements are 
applicable to and may be considered for the conservation of candidate species.  

 

4. RECOVERY PLANS 

Section 4 of the ESA details that recovery plans are developed and implemented for the 
conservation and survival of endangered and threatened species, unless it is determined that such 
a plan would not promote conservation.  Priority is given to species that are most likely to benefit 
from plans, particularly those species that are, or may be, in conflict with construction or other 
development projects or other forms of economic activity. 

The USFWS, in developing and implementing recovery plans, may procure the services of 
appropriate public and private agencies and institutions, and other qualified persons.   

NOTE: A current list of federal recovery plans can be found at the USFWS Endangered 
Species Program website, http://endangered.fws.gov/.  Recovery plans for anadromous species 
can be found at http://www.nmfs.noaa.gov/pr/recovery/plans.htm. 
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5. AGENCY CONSULTATION 

Section 7(a)(1) of the ESA directs all Federal agencies to use their existing authorities to 
conserve threatened and endangered species and, in consultation with the USFWS or NMFS, to 
ensure that their actions do not jeopardize listed species or destroy or adversely modify critical 
habitat.  Under the provisions of Section 7(a)(2) of the Endangered Species Act, a federal agency 
that permits, licenses, funds, or otherwise authorizes activities must consult with the USFWS or 
NMFS, as appropriate, to ensure that its actions will not jeopardize the continued existence of 
any listed species. 

Section 7 agency consultation is further described in Chapter IV, Federal Resource Agency 
Consultation. 
 

6. PROHIBITED ACTS 

Section 9 of the ESA makes it unlawful for a person to “take” a listed species.  This section 
applies to individuals and government agencies, and is not limited to federal agencies 
undertaking projects.  The term “take” is defined to mean to harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.  Through later 
regulations, the terms “harass” and “harm” are further discussed.  “Harass” is defined by 
USFWS in 50 CFR §17.3 as actions that create the likelihood of injury to listed species to such 
an extent as to significantly disrupt normal behavior patterns which include, but are not limited 
to, breeding, feeding, or shelter.  The term “harm” is defined by USFWS to include significant 
habitat modification or degradation that results in death or injury to listed species by significantly 
impairing behavioral patterns, such as breeding, feeding, or sheltering [50 CFR § 17.3]. 

Section 11 of the ESA outlines the penalties and enforcement of the ESA.  Heavy fines may be 
assessed or criminal charges may be filed against those knowingly violating any provision of this 
Act or any regulation issued in order to implement the ESA.  

 

7. SECTION 10 

Section 10 of the ESA allows for an incidental take permit to be issued for any non-federal 
project that will result in the “incidental take” of a listed species.  A non-federal project is a 
project that does not have any federal involvement, including federal funding or federal 
permitting.  Application for an incidental take permit is subject to a number of requirements, 
including preparation of a habitat conservation plan (HCP).   

More detailed information about Section 10 incidental take permits and HCP can be found in 
Chapter IV.B, ESA Section 10 – Exceptions (To Prohibited Acts). 
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8. SAFE HARBOR AGREEMENTS 

Safe Harbor Agreements are voluntary arrangements between USFWS and cooperating non-
federal landowners.  Participating property owners voluntarily undertake management activities 
on their property to enhance, restore or maintain habitat benefiting federally listed threatened and 
endangered species.  Safe Harbor Agreements encourage the implementation of conservation 
efforts by assuring property owners that that they will not be subjected to increased property-use 
restrictions if their efforts attract listed species to their properties or increase the numbers or 
distribution of listed species already present on their properties.   

Before entering into a Safe Harbor Agreement, USFWS will make a finding that the covered 
species will receive “net conservation benefit” from the Agreement’s management actions.  Net 
conservation benefits must contribute, directly or indirectly, to the recovery of the species. 

USFWS will provide assurances by issuing an “enhancement of survival” permit that, when the 
Agreement’s term ends, the participating landowner may use the property in any otherwise legal 
manner that doesn’t move it below baseline conditions.  The baseline is described by USFWS in 
terms appropriate for the species, such as number or location of individuals or a physical 
measurement of the habitat.  In return for the participant’s efforts, USFWS will authorize 
incidental take through the Section 10(a)(1)(A) process of the ESA.  This permit would allow 
participants to take individual listed species or modify habitat to return population levels and 
habitat conditions to those agreed upon as baseline. 

As with other similar ESA permits, USFWS will publish a notice in the Federal Register when it 
receives the permit application announcing receipt and availability of the application and 
Agreement.  Comments from the public will be accepted and considered by USFWS before 
making a final decision on the issuance of the permit. 

Refer to http://www.fws.gov/endangered/esa-library/pdf/sh_cca.pdf for the June 17, 1999 Federal 
Register Final Rule on Safe Harbor Agreements. 

SAFE HARBOR AGREEMENT EXAMPLE: The following could be considered for 
establishing a Safe Harbor Agreement; note that Safe Harbor Agreements are only 
applicable to projects and activities that do not have a federal nexus:  

● Enter into an agreement to restore and maintain hydraulic connections between known 
bog turtle habitats on either side of a state route and/or implement other habitat 
improvements within PennDOT Rights-of-Way with regulatory assurance that ditch 
cleaning and other routine maintenance activities may continue. 
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9. CANDIDATE CONSERVATION AGREEMENTS WITH ASSURANCES 

Candidate Conservation Agreements are formal agreements between USFWS and one or more 
parties to address conservation needs for proposed or candidate species, or species likely to 
become candidates, before they become listed as endangered or threatened.  This approach 
provides non-federal landowners who voluntarily agree to manage their lands or waters to 
remove threats to candidate or proposed species with assurances that their conservation efforts 
will not result in future regulatory obligations in excess of those agreed to at the time they enter 
into the Agreement.  Assurances of this type are not extended to federal partners or for projects 
involving a federal nexus. Property owners may protect and enhance existing populations and 
habitat, restore degraded habitat, create new habitat, augment existing populations, or undertake 
other activities on their lands to improve the status of candidate or proposed species. 

Before entering into a Candidate Conservation Agreement and providing regulatory assurances, 
USFWS must reasonably expect and make a written finding that the species included in the 
Agreement will receive a sufficient conservation benefit from the activities conducted under the 
Agreement. 

In return for the participant’s proactive management, the USFWS provides take authorization 
through the Section 10(a)(1)(A) process of the ESA, which authorizes issuance of permits that 
will enhance the survival of the species.  The permit would allow participants to take individuals 
or modify habitat to return population levels and habitat conditions to those agreed upon and 
specified in the Agreement.  USFWS will publish a notice in the Federal Register when it 
receives the permit application that announces receipt and availability of the application and 
Agreement.  Comments from the public will be accepted and considered by USFWS before 
making a final decision on the issuance of the permit. 

Refer to http://www.fws.gov/endangered/esa-library/pdf/sh_cca.pdf for the June 17, 1999 Federal 
Register Final Rule on Candidate Conservation Agreements with Assurances. 

 

10. RECOVERY CREDIT SYSTEMS AND CONSERVATION BANKS 

In May 2003, the USFWS issued Guidance for the Establishment, Use, and Operation of 
Conservation Banks.  In July 2008, USFWS issued Endangered and Threatened Wildlife and 
Plants; Recovery Crediting Guidance.  Conceptually, Recovery Crediting Systems and 
Conservation Banks are similar; both processes provide advance compensation for adverse 
impacts to federally listed species.  Conservation Banks typically involve the permanent 
conservation of lands, whereas, Recovery Crediting Systems (RCS) allow for credits for 
permanent and temporary habitat enhancements. Temporary credits may be used to compensate 
for temporary impacts to species. 
 
Recovery Credit Systems aid Lead Federal Agencies in promoting and aiding in the recovery of 
listed species.  They allow Federal Agencies to accrue credits through the provision of benefits to 
the species on non-Federal lands that may be used to offset unavoidable effects of Federal 
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actions.  The combined adverse and beneficial effects must result in a net benefit to the recovery 
of the species. Non-federal representatives may establish and RCS on behalf of the Lead Federal 
Agencies. 
 
 

RCS EXAMPLES:  The following could be considered for establishing a Recovery Credit 
System: 

● Enter into agreements with land owners, including state agencies and plant riparian 
 buffers or reforest areas utilizing trees that provide Indiana bat habitat 

● Conduct additional mussel surveys to locate relocation sites and relocate and monitor 
 listed mussels to augment low density populations. 

 
Conservation Banking is modeled after wetland banking.    The conservation and preservation 
of non-federal lands in perpetuity is required.  This compensation tool is oriented toward private, 
local and state agency participation. Prior to establishment of a conservation bank the applicant 
must enter into a conservation banking agreement, secure conservation easements, determine 
appropriate service areas, and develop monitoring and long term management plans.  Credits are 
determined on the basis of established habitat condition, habitat size and other factors. 
 
 

CONSERVATION BANKING CREDIT EXAMPLES:  A Conservation Bank Credit 
may be expressed as: 

● An acre of habitat for a particular species; or 

● A wetland unit along with its supporting uplands.   

11. OTHER FEDERAL REGULATIONS 

There are many federal regulations that serve to interpret and implement the Endangered Species 
Act.  An overview of these regulations can be found in Table II-1, and the texts of these 
regulations can be found in the appendices of this Desk Reference.  In developing this Desk 
Reference, the relevant requirements were extracted from these regulations and integrated into 
the Desk Reference. 
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Table II-1 – Other Federal Regulations under Endangered Species Act 

Citation Description 

50 CFR 13 U.S. Fish and Wildlife Service’s general permit procedures  

50 CFR 17 U.S. Fish and Wildlife Service’s regulations regarding endangered and 
threatened wildlife and plants  

50 CFR 402 Interagency Cooperation – Endangered Species Act of 1973   

50 CFR 424 Endangered Species Committee Regulations regarding listing 
endangered and threatened species and designating critical habitat  

B. STATE REGULATORY REQUIREMENTS 

1. THE WILD RESOURCE CONSERVATION ACT (ACT 170 OF 1982) 

The purpose of the Wild Resource Conservation Act of June 23, 1982 is to “preserve and 
enhance flora and fauna species, including those that are rare or endangered which are not 
commonly pursued, killed or consumed either for sport or profit.”  This Act delegates its powers 
and duties to the Pennsylvania Department of Conservation and Natural Resources (DCNR). 
DCNR has adopted the Conservation of Pennsylvania Native Wild Plants (17 PA Code § 45.1-
91) Regulations to implement this Act.  

Under this Act, DCNR was directed to establish a plant species classification system that follows 
below. This desk reference contains procedures for addressing issues with species classified as 
Endangered, Threatened and Vulnerable. All other classifications listed below are addressed 
through the Natural Resources Assessment and Mitigation Agency Partnering Policy (Pub 546 
2013 Version References). 

• Extirpated – Species that once occurred in Pennsylvania, but are no longer known to 
exist. 

• Endangered – Species in danger of extinction throughout all or most of its range if 
critical habitat is not maintained, or is greatly exploited by man. 

• Threatened – Species likely to become endangered throughout all or most of its range 
if critical habitat is not maintained or is greatly exploited by man. 

• Disjunct – Species that are significantly separated from the main area of distribution. 

• Endemic – Species confined to a specialized habitat and limited ranges. 
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• Restricted – Species with epidemic distribution but found in specialized habitats or 
habitats infrequent in Pennsylvania. 

• Limit of Range – Species that are uncommon or rare in Pennsylvania because they are 
at or near the peripheral of their distribution.  Within the main body of their 
distribution, these species may or may not be uncommon. 

• Vulnerable – Species that are in danger of loss because of their beauty, economic 
value, use as cultivar or other factors which make them prime targets for being 
removed from native habitats. 

• Undetermined – Species suggested as needing protection because of their infrequent 
occurrence, but their status in Pennsylvania is unclear. 

This Act also created the Wild Resource Conservation Fund.  The Fund contributes money to the 
Pennsylvania Natural Heritage Program (PNHP), the mechanism for resource agencies to 
maintain PNDI, an inventory of species of special concern and their habitats throughout the 
Commonwealth.  PNHP and PNDI are further discussed in Chapter V, State Resource Agency 
Coordination. 

 

NOTE:  Additional information related to the Wild Resource Conservation Act can be 
found on these web pages: 

DCNR Wild Resource Conservation Fund   
http://www.dcnr.state.pa.us/wrcf/  

Pennsylvania Natural Heritage Program (PNHP) 
http://www.naturalheritage.state.pa.us/  

 

2. CONSERVATION OF PENNSYLVANIA NATIVE WILD PLANTS  
(17 PA. CODE § 45.1-91) 

This chapter “establishes a plant classification system, creates permit and license procedures and 
regulates other activities related to this Commonwealth’s native wild plant management.”  These 
regulations are applicable to plant species of special concern, to naturally occurring wild plants 
native to Pennsylvania, and to the activities and people associated with them. 

Plant species of special concern classifications include: 

• Pennsylvania Extirpated 
• Pennsylvania Endangered 
• Pennsylvania Threatened  
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• Pennsylvania Rare 
• Pennsylvania Vulnerable 
• Special Concern Population 
• Tentatively Undetermined 

Pennsylvania Endangered, Threatened and Vulnerable Species are considered in this Desk 
Reference.  All other classifications above are considered through the processes found in the 
Natural Resources Assessment and Mitigation Agency Partnering Policy (Pub 546 2013 Version 
References). 

NOTE:  Plants thought to be extirpated that are rediscovered within the Commonwealth 
are automatically classified as Pennsylvania Endangered.   

According to this chapter, a person may not “disturb, pick, take, possess, destroy, mutilate, 
remove, collect or transplant” or “transport with the intent to sell, sell, or export” any plants that 
are classified as Pennsylvania Endangered, Threatened or Vulnerable, unless otherwise provided 
in the chapter.  DCNR has the authority to issue permits and licenses for the above-mentioned 
activities to individuals who have valid reasons to do so.  These reasons are also outlined in this 
chapter and include uses for botanical and taxonomic studies, transplantation in order to protect 
the plants from areas where their existence is threatened by future activities, or transplantation to 
sanctuaries or areas that will protect and restore their existence.  Any violations of these 
regulations are subject to punishment and fines. 

 

3. PENNSYLVANIA GAME AND WILDLIFE CODE – WILDLIFE 
CLASSIFICATION (58 PA. CODE § 133.1-41) 

Under the Pennsylvania Game and Wildlife Code, Consolidated Statutes Title 34, Subsection 
2167, Endangered or Threatened Species, the PGC is given the authority to “add or remove any 
wild bird or wild animal native to this Commonwealth to or from the Pennsylvania native list of 
endangered or threatened species.”  This subsection also states that it is unlawful for any person 
to possess, transport, capture, kill, purchase, sell, barter or exchange any endangered or 
threatened species or subspecies under the PGC’s jurisdiction.  Under Section 2924, Endangered 
or Threatened Species Permits, the PGC is given the power to issue permits, when necessary, to 
individuals who are in need of importing, exporting, selling, exchanging, taking or possessing 
any of these species.  Any violations of these regulations are considered misdemeanors of the 
second degree and are subject to fines. 

Under Title 58, Chapter 133 of the Pennsylvania Code, Wildlife Classification, the PGC’s 
definitions of the protected species (wild birds or mammals) and lists of those species considered 
threatened or endangered can be found.  Endangered species are defined as “species in imminent 
danger of extinction or extirpation throughout their range in this Commonwealth if the 
deleterious factors affecting them continue to operate.”  Threatened species are defined as 
“species that may become endangered within the foreseeable future through their range in this 
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Commonwealth unless the causal factors affecting the organism are abated.”  The PGC has the 
right to add or remove any species from these classifications. 

NOTE:  Wild bird and mammal species thought to be extirpated that are rediscovered are 
automatically classified as Pennsylvania Endangered.  

 
NOTE:  Additional information about the PGC’s Threatened and Endangered Species 
can be found at http://www.portal.state.pa.us/portal/server.pt?open=514&objID=621014&mode=2. 

 

4. PENNSYLVANIA FISH AND BOAT CODE – ENDANGERED SPECIES  
(58 PA. CODE § 75.1-4) 

Under the Pennsylvania Fish and Boat Code, Consolidated Statutes Title 30, Section 2305, 
Threatened or Endangered Species, the PFBC is authorized to “establish a Pennsylvania 
Threatened Species List and a Pennsylvania Endangered Species List.”  The lists are to be 
revised by the PFBC and published in the Pennsylvania Bulletin.  This section further states that 
the PFBC may declare regulations pertaining to the catching, taking, killing, importing, 
introducing, transporting, removing, possessing, selling, offering for sale, or purchasing 
threatened and endangered species under the PFBC’s jurisdiction.  The PFBC is also authorized 
to issue permits, if considered prudent, for the catching, taking or possessing of any of these 
species.  Any violations of these regulations are considered misdemeanors of the third degree 
and a separate offense for each species for which the rules were violated.  Penalties, including 
fines and/or imprisonment, are also established for these violations.  If the species was caught 
and immediately released where it was captured, in the same condition that it was captured, it is 
not considered a violation of the regulations. 

The PFBC defines endangered species as all species and subspecies of fish that appear to be 
threatened with extinction and appear on either USFWS’s Endangered Species List published in 
the Federal Register or the PFBC Pennsylvania Endangered Species List published in the 
Pennsylvania Bulletin.  Threatened species are defined as all species and subspecies of fish that 
are in such small numbers throughout their range that they may become endangered if their 
environment worsens and appear on either the USFWS’s Threatened Species List published in 
the Federal Register or the PFBC Pennsylvania Threatened Species List published in the 
Pennsylvania Bulletin.  Note that the PFBC definition of “fish”, when as a noun, includes all 
game fish, fish bait, amphibians, reptiles and aquatic organisms as further explained in the 
Glossary of State Listed Species Terms found in Appendix B of this Desk Reference. 

Under Title 58, Chapter 75 of the Pennsylvania Code, The Pennsylvania Fish and Boat 
Commission classifies fish, amphibian, reptile or other aquatic organisms as endangered, 
threatened or candidate under their jurisdiction.  They also have the authority to add or remove 
species from this list at any time.  Special permits may also be issued under this chapter for an 
individual to “take, catch, kill or possess threatened and endangered species upon written 
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application on forms provided by the Commission.”  The processes and procedures contained in 
this desk reference are applicable only to those species listed as endangered or threatened under 
Title 58, Chapter 75 of the Pennsylvania Code.  All other species are considered through the 
procedures found in Natural Resources Assessment and Mitigation Agency Partnering Policy 
(Pub 546 2013 Version References). 

NOTE:  Additional information about threatened and endangered species and the PFBC 
can be found at http://sites.state.pa.us/fish/endngre.htm 

 
NOTE:  Fish, amphibian, reptile or other aquatic organisms thought to be extirpated that 
are rediscovered within the Commonwealth enter into the PFBC regulatory process for 
listing where there is a vote of final rulemaking by the Commissioners. 

 

C. PERMIT AND PROGRAM REQUIREMENTS 
Listed Species must be taken into account when applying for certain federal and state permits.  
The following programs review for potential listed species conflicts. The permits all require a 
Pennsylvania Natural Diversity Inventory (PNDI) search prior to the time of application: 

 

Program Name Overseeing 
Agency* Purpose of Program 

Section 404 Permit USACE  Permit is required for the discharge of 
dredged or fill materials into Waters of the 
U.S. 

Pennsylvania State 
Programmatic General 
Permit (PASPGP) 

USACE Authorizes the discharge of dredged or fill 
materials and/or the placement of structures, 
that are components of a single and complete 
project, including all attendant features both 
temporary and/or permanent, which 
individually or cumulatively result in impacts 
to 1.0 acre or less of Waters of the U.S., 
including jurisdictional wetlands. 

Section 401 Water Quality 
Certification (WQC) 

DEP This certification is a prerequisite for other 
federal permits, e.g., the Section 404 permit.  
DEP certifies that any discharges into Waters 
of the U.S. resulting from the proposed 
project are in compliance with Pennsylvania 
water quality standards and other federal and 
state laws and regulations. 
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Program Name Overseeing 
Agency* Purpose of Program 

National Pollutant 
Discharge Elimination 
System (NPDES) Program 

DEP 
(delegated from 

EPA) 

Controls water pollution by regulating 
stormwater discharges into Waters of the U.S. 

Chapter 102  DEP Chapter 102 sets forth the requirements of the 
NPDES permits for construction activities.  
Specifically, Chapter 102 “requires persons 
proposing or conducting earth disturbance 
activities to develop, implement and maintain 
BMPs to minimize the potential for 
accelerated erosion and sedimentation and to 
manage post construction stormwater.  The 
BMPs shall be undertaken to protect, 
maintain, reclaim and restore water quality 
and the existing and designated uses of waters 
of this Commonwealth.” 

Chapter 105  DEP “A person may not construct, operate, 
maintain, modify, enlarge or abandon a dam, 
water obstruction or encroachment without 
first obtaining a written permit from the 
Department.” 

* USACE – United States Army Corps of Engineers; EPA – Environmental Protection Agency; 
DEP – Pennsylvania Department of Environmental Protection 

The preceding permits are described in further detail in the following two subsections. 

 

1. FEDERAL PROGRAMS 

United States Army Corps of Engineers 

The Commonwealth of Pennsylvania falls under the jurisdiction of three districts of the U.S. 
Army Corps of Engineers (USACE) – the Philadelphia, Baltimore and Pittsburgh Districts.  The 
USACE maintains the Section 404 permitting program including the Pennsylvania State 
Programmatic General Permit (PASPGP). 
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a. Section 404 Program  

Section 404 is contained within the Federal Water Pollution Control Act, as amended (also called 
the Clean Water Act)(33 U.S.C. §§ 1251 et seq.)   The Clean Water Act (CWA) establishes the 
basic scheme for restoring and maintaining the chemical, physical and biological integrity of the 
nation’s waters.  The USACE implements the Section 404 Permit Program (33 U.S.C. 1344).  
Under Section 404, a permit is required for the discharge of dredged or fill materials into Waters 
of the U.S.   

In Pennsylvania, the Pennsylvania Department of Environmental Protection (DEP) and the 
Philadelphia, Baltimore and Pittsburgh Districts of the USACE have developed a joint 
application for the Pennsylvania Obstruction and Encroachment Permit (Chapter 105 Permit) and 
the USACE Section 404 Permit.  As part of the permit application, a PNDI Receipt and 
documentation of any subsequent agency coordination is required.  Relying on the appropriate 
federal and state resource agencies to provide the species technical support, the USACE does not 
complete its own species searches.  This type of interagency cooperation under the jurisdiction of 
the Endangered Species Act is outlined in 50 CFR § 402.  Section 404 Permits are issued by the 
USACE in coordination with the EPA, USFWS, PFBC, PGC and DCNR. 

b. Pennsylvania State Programmatic General Permit (PASPGP) 

Section 404(e) of the CWA allows for the issuance of general permits on a statewide basis, 
which operate in conjunction with a state regulatory program that serves to protect the aquatic 
environment in a manner equivalent to the USACE regulatory program.   

The current PASPGP authorizes the discharge of dredged or fill materials and/or the placement 
of structures, that are components of a single and complete project, including all attendant 
features both temporary and/or permanent, which individually or cumulatively result in impacts 
to 1.0 acre or less of waters of the U.S., including jurisdictional wetlands. These discharges and 
placement of structures must comply with all the terms, conditions and processing procedures 
identified in the PASPGP. 

NOTE: As PASPGPs are issued for five-year periods, please be sure you are aware of the 
current PASPGP and its criteria. 

Threatened and endangered species are specifically discussed and protected in Part V – General 
Conditions (A)(10) of the PASPGP.  No activity is authorized under the PASPGP, which is 
likely to, individually or cumulatively, adversely affect a Federally listed threatened or 
endangered species or a species proposed for such designation, as identified under the Federal 
Endangered Species Act (ESA), or which will destroy or adversely modify the critical habitat of 
such species. If an activity is authorized under the PASPGP and a Federally listed threatened or 
endangered species, or proposed species or critical habitat is subsequently found to be present, 
all work must cease, and the USACE and USFWS (or NMFS) must be notified. The PASPGP 
authorization is suspended until the conclusion of Section 7 consultation in accordance with the 
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ESA. The PASPGP authorization will be revoked for the specific project if the species or critical 
habitat is adversely affected. 

 
NOTE: The USACE, USFWS and DEP have created a Bog Turtle Habitat Screening 
Form.  The form applies to projects impacting wetlands in specific counties of the 
Commonwealth.  The purpose of the form is to conduct a Phase 1 habitat survey for 
permitting.  USACE, USFWS and DEP may develop similar screening forms for other 
listed species.  These forms are not required when the permittee has obtained clearance 
directly from the regulatory agency.  Species Specific Guidance for freshwater mussels,  
bog turtles and Indiana bats is contained in Appendices F, H, I, J, K and at Pub 546 2013 
Version References. Contact EPDS for information on species specific guidance for other 
listed species. 
 

NOTE: For more information regarding USACE permitting programs, visit the USACE- 
Baltimore Division Permit Web Page found at 
http://www.nab.usace.army.mil/Regulatory/permits.htm. 

 

2. STATE  PROGRAMS 

Pennsylvania Department of Environmental Protection (DEP) 

The Pennsylvania Department of Environmental Protection (DEP) has the state authority to 
oversee programs and approve or deny permits required for certain activities.  The programs and 
permits applicable to the transportation project development process include those that fall under 
25 Pa. Code Chapter 93 (Water Quality Standards), 25 Pa. Code Chapters 102 (Erosion and 
Sediment Control) and 105 (Dam Safety and Waterway Management).  Under these regulations, 
DEP is able to protect threatened and endangered species and their habitats by placing permit 
conditions and requirements on the permittee.  DEP is the administering agency for both the 
WQC and NPDES program. 

a. 25 Pa. Code Chapter 93.  Water Quality Standards 

DEP offers existing use water protection through its implementation of antidegradation 
requirements in Section 93.4(c)(a)(2,) Endangered or threatened species.  This section states: “If 
the Department [DEP] has confirmed the presence, critical habitat, or critical dependence of 
endangered or threatened Federal or Pennsylvania species in or on a surface water, the 
Department will ensure protection of the species and critical habitat.”  

b. 25 Pa. Code Chapter 102.  Erosion and Sediment Control 

The Chapter 102 regulations necessitate planning for erosion control for all types of earthmoving 
activities, and require anyone “proposing or conducting earth disturbance activities to develop, 
implement and maintain BMPs to minimize the potential for accelerated erosion and 
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sedimentation and to manage post construction stormwater.”  25 Pa. Code §102.2(a).  A permit is 
required for proposed earth disturbance activity that involves equal to or greater than one (1) acre 
of earth disturbance except for road maintenance activities.  25 Pa. Code §102.5(a).  Under 
Chapter 102.6(a)(2) Permit applications and fees, it states that: “A person proposing or 
conducting an earth disturbance activity which requires a permit under § 102.5 (relating to 
permit requirements), shall:  

(2) Provide proof of consultation with the Pennsylvania Natural Diversity 
Inventory (PNDI) regarding the presence of a State or Federal threatened or 
endangered species on the project site. If the Department or conservation district 
determines, based upon PNDI data or other sources, that the proposed earth 
disturbance activity may adversely impact the species or critical habitat, the 
person proposing the earth disturbance activity shall consult with the Department 
or conservation district to avoid or prevent the impact. If the impact cannot be 
avoided or prevented, the person proposing the activity shall demonstrate how the 
impacts will be minimized in accordance with State and Federal laws pertaining 
to the protection of threatened or endangered flora and fauna and their habitat.” 
 
 

NOTE: If there is a potential conflict, both DEP and the County Conservation District will 
refer PennDOT personnel to the appropriate jurisdictional agency for the species for 
further consultation.  PNDI is further discussed in Chapter V, State Resource Agency 
Coordination. 

c. 25 Pa. Code Chapter 105.  Dam Safety and Waterway Management  

In Chapter 105, subsections 105.16(c)(3), 105.17(1)(i) and (ii), 105.381(e), and 105.401(3) 
specifically address threatened and endangered species. 

Subsection 105.16(c)(3) states:  

(c) An application for a permit will not be approved by the Department in the 
following areas unless the applicant demonstrates and the Department finds that 
the project will not have an adverse impact upon the public natural resources: 

(3) A project located within an area which serves as a habitat of a threatened 
or endangered species protected by the Endangered Species Act of 1973 or for 
a species which has been designated as a threatened or endangered species 
under the Wild Resource Conservation Act, the Fish and Boat Code or the 
Game and Wildlife Code. 

Section 105.17 also establishes special protection for wetlands that exhibit certain characteristics.  
For the sake of this Handbook, concerns include: 
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(1) Exceptional value wetlands. This category of wetlands deserves special 
protection. Exceptional value wetlands are wetlands that exhibit one or more of 
the following characteristics:  

 (i) Wetlands which serve as habitat for fauna or flora listed as ‘‘threatened’’ 
or “endangered” under the Endangered Species Act of 1973, the Wild 
Resource Conservation Act, 30 Pa.C.S. (relating to the Fish and Boat Code) 
or 34 Pa.C.S. (relating to the Game and Wildlife Code).  

 (ii) Wetlands that are hydrologically connected to or located within 1/2-mile 
of wetlands identified under subparagraph (i) and that maintain the habitat of 
the threatened or endangered species within the wetland identified under 
subparagraph (i). 

Section 105.381(e) Location of dredging determines that:  

(e) Dredging may not occur in, encroach upon or cause siltation in areas of riffles or 
shallow pools whenever the areas are contributing to the sustenance of game fish or 
endangered species in a free-flowing reach of a stream. Game fish includes species and 
varieties defined as such by 30 Pa.C.S. § 102 (relating to definitions). Endangered 
species include those species so defined by the Fish Commission, under 30 Pa.C.S. § 102 
or defined by 50 CFR 17.12 (relating to endangered and threatened species). A free-
flowing reach of a stream includes a reach, segment or area of a stream except where a 
pool has been created by a dam. 

Section 105.401(3) Permit applications.  Requires that the following information must be 
included in the application:  

(3) The impact of the activity upon a threatened or endangered species as identified 
under the Endangered Species Act of 1973, and the critical habitat of the species. 

With the stipulations that Chapter 105 requires for any permit under the Dam Safety and 
Waterway Management statute, listed threatened and endangered species will be protected, as 
long as the permittee adheres to the conditions that are put upon them.    DEP has developed its 
own “Policy for Pennsylvania Natural Diversity Inventory (PNDI) Coordination During Permit 
Review and Evaluation” that can be found at http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-
74235/400-0200-001%20PNDI%20Policy%20.pdf.

d. National Pollutant Discharge Elimination System Program 

The National Pollutant Discharge Elimination System (NPDES) was authorized by the federal 
Clean Water Act and is designed to control water pollution by regulating discharges into waters 
of the United States.  Implementation of the NPDES program for stormwater is contained within 
40 CFR §122.26, Implementation of the NPDES Program – Stormwater Discharges.  This serves 
as a guide for states to develop their own NPDES Programs in lieu of a federal program.  
Authorized by the state Clean Streams Law, 25 Pa. Code Chapters 92a and 102 provides 
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Pennsylvania state implementation of the NPDES Program.  This program and its permits are 
administered by DEP.   

DEP requires a PNDI Environmental Review Tool search and receipt with both general and 
individual NPDES permits.  Section 92a.12(c) states that, “If the Department [DEP] has 
confirmed the presence or critical habitat of endangered or threatened species under federal or 
state law or regulation, discharges to these waters shall be limited to ensure protection of these 
species and critical habitats.” 

e. Section 401 Water Quality Certification 

Under Section 401 of the Federal Clean Water Act, to any applicant for federally permitted or 
licensed activities that may result in a discharge to waters of the United States, must obtain a 
Water Quality Certification (WQC) from DEP.  To obtain a WQC, the applicant must 
demonstrate compliance with Pennsylvania water quality standards, which includes Chapters 93, 
102 and 105, and other federal and state laws and regulations. When WQC is denied, a federal 
agency may not issue a permit or license for the project in question. 
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III. AGENCY COORDINATION OVERVIEW 
As discussed in Chapter II, Regulatory Background, a search utilizing the PNDI Environmental 
Review Tool should be undertaken during the project development process to identify potential 
conflicts with listed species.  If a potential conflict exists with a listed species further 
coordination with the regulatory agencies will be indicated on the PNDI receipt.  The 
Pennsylvania Department of Conservation and Natural Resources (DCNR), Pennsylvania Fish 
and Boat Commission (PFBC), Pennsylvania Game Commission (PGC), U.S. Fish and Wildlife 
Service (USFWS) and the National Marine Fisheries Service (NMFS) each have an obligation to 
oversee the protection of species of special concern in Pennsylvania.  DCNR, PFBC and PGC 
are each responsible for their own group of state listed species, while USFWS oversees federally 
listed terrestrial and freshwater species.  The NMFS maintains jurisdiction over federally listed 
marine and anadromous species.  Currently, no marine species and only the federally endangered 
anadromous, Atlantic Sturgeon and Shortnose Sturgeon, are found in Pennsylvania.   Shortnose 
Sturgeon habitat has been known to occur in the Delaware River within PennDOT District 6-0, 
as shown in Figure III-1.  Table III-1 summarizes the authority of the resource agencies. 

 
Table III-1 – Authority and Jurisdiction of Resource Agencies 

Resource Agency Level of Authority Species Jurisdiction 

Pennsylvania Department of 
Conservation and Natural 
Resources (DCNR) 

State listed species Native wild plants  

Pennsylvania Fish and Boat 
Commission (PFBC) 

State listed species Fish, amphibian, reptile and 
other aquatic organisms 

Pennsylvania Game Commission 
(PGC) 

State listed species Wild birds and mammals  

U.S. Fish and Wildlife Service 
(USFWS) 

Federally listed species Terrestrial and freshwater 
species 

National Marine Fisheries Service 
(NMFS)   

Federally listed species Marine  and anadromous species  

In most instances, a federally listed species is also state listed.  Therefore, dual coordination may 
need to occur with both state and federal resource agencies with jurisdiction over the species; 
however for some jointly listed species the state agency has designated the USFWS as the lead 
agency and dual coordination is not necessary. 
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This chapter discusses the types of projects that should undergo listed species coordination, as 
well as describes the type of projects that do not require coordination. Further details on federal 
coordination are provided in Chapter IV, Federal Resource Agency Coordination. Similarly, 
additional details for state coordination are provided in Chapter V, State Resource Agency 
Coordination.
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A. SITUATIONS WHERE RESOURCE AGENCY 
COORDINATION IS NEEDED 

Anytime a transportation project or maintenance activity could potentially affect a listed species, 
a review through the PNDI Environmental Review Tool should be undertaken.  This tool can be 
accessed at http://www.naturalheritage.state.pa.us/.  Consider the following when determining 
(scoping) the potential for affecting a species and which sections of the Endangered Species Act 
and Commonwealth regulations apply: 

• Does the project/activity require land or water (to include a change in amount or 
location of drainage) disturbance outside existing graded shoulders?  

• Does the project/activity require acquisition of new right-of-way (ROW)? 

• Are there any known listed species in the study area? If so, would the species be 
impacted by the proposed project? 

• Is the project/activity immediately adjacent to a habitat known to house a protected 
species? 

• Does the project/activity involve work within or over a body of water (i.e., stream, 
river, pond, lake, wetland, etc.)? 

• Does the project/activity require a permit from the Pennsylvania Department of 
Environmental Protection (DEP) and/or the United States Army Corps of Engineers 
(USACE)?  

• Is the project federally-funded or 100% state-funded? 

 

In general, projects/activities that have the potential to impact listed species will require 
preparation of an EIS, EA, Level 1b, Level 2 CEE or BRPA under the National Environmental 
Policy Act (NEPA) or state equivalent for 100% state funded projects under Act 120.  As such, a 
first step will be to acquire a receipt from the PNDI Environmental Review Tool and additional 
coordination with resource agencies related to listed species if indicated through the PNDI 
review.  Level 1b and Level 2 Categorical Exclusion actions are listed in Figure III-2.  For more 
information on Level 1b and. Level 2 CEEs, please refer to the PennDOT Design Manual Part 
1B (Publication No. 10B).  Other factors that influence the need for listed species coordination 
include ROW acquisition, disturbance outside existing graded shoulders, proximity to peregrine 
falcon, bald eagle, osprey or listed owl nests and work over or near waterways and wetlands, 
especially if permits are required.  Some Level 1a activities have the potential to require listed 
species coordination, such as the construction of bicycle and pedestrian facilities.  
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NOTE:  Peregrine falcons have been known to attack bridge inspectors and others 
performing work that is of even minimal disturbance during the nesting season.  Conduct 
PNDI reviews to identify whether a conflict that could pose a safety threat may exist.  In 
Districts where peregrine falcons are frequently found nesting it is recommended that 
bridge inspection and other contracts contain a special provision identifying the risk and a 
seasonal restriction to minimize the risk. For bridges on which peregrine falcons are 
known to nest, bridge inspections should be conducted between August 1 and February 15, 
outside peregrine falcon nesting season to avoid impacting nesting falcons. 

NOTE:  Large projects that cannot be drawn on the ER Tool interactive map must be 
submitted to all the agencies having jurisdiction for listed species in PA for review.  On 
September 21, 2012 the size of projects that can be reviewed on the PNDI ER Review Tool 
increased to up to 10 miles in length or 1,200 acres.  Projects exceeding these limits are 
considered large projects. Utilize the new Large Project Form found at 
http://www.gis.dcnr.state.pa.us/hgis-er/hgis/PNDI%20Large%20Project%20Form.doc for submission of 
these projects to the agency environmental reviewers.  Include at least the minimum 
materials required with the submission and provide the additional recommended materials 
when they are available to expedite review and minimize requests for additional 
information. 

All projects will go through a preliminary environmental screening prior to being programmed 
on a TIP. The screening will include a review using the PNDI ER tool. Administrative activities 
also include estimating the level of necessary environmental documentation, selecting a 
consultant (optional), establishing a technical support data file containing pertinent technical 
information collected during the environmental evaluation, and conducting a start-up meeting. 

Listed species review and additional coordination if indicated is also applicable to state-funded 
projects, Final Design, and construction and maintenance activities.  Listed  species  activities 
that should occur during state-funded projects are discussed in Chapter VII, Listed Species 
Activities That Should Occur For Projects That Are 100% State-Funded and Involve No 
Major Federal Action.  Chapter VIII, Listed Species Activities That Should Occur During 
Final Design and Construction, addresses species of special concern activities that should occur 
during Final Design and construction, while Chapter IX, Listed Species Activities That Should 
Occur During Maintenance Activities, addresses maintenance. 

B. SITUATIONS WHERE RESOURCE AGENCY 
COORDINATION IS NOT NEEDED 

Review and additional coordination related to listed species may not be needed in circumstances 
where a project or activity would have no potential to affect such a species.  This would typically 
hold true for projects or actions where the following are true: 

• The project/activity does not involve or lead directly to construction, or 
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• The project/activity does not involve land or water disturbance beyond the existing 
graded shoulders.1 

For example, the repaving of a Park and Ride facility would not require review or coordination if 
there are no permits required, and there are no disturbances beyond the existing graded 
shoulders. 

NOTE:  If your project meets either of the two criteria above insert the following text in 
the comments related to Endangered and Threatened Species in the CE or BRPA: 

“This project does not involve or lead directly to construction; does not involve land or 
water disturbance beyond the existing graded shoulders; and is therefore exempt from 
PNDI ER Review.” 

 

The majority of the Level 1a CEE projects and actions do not require coordination. For more 
information on Level 1a, Level 1b, Level 2 CEE and BRPA Actions, refer to the Design Manual 
Part 1B, PennDOT Publication No. 10B.  Typically the following Level 1a CEE Actions 
would not require coordination: 

• Activities which do not involve or lead directly to construction such as planning and 
technical studies; grants for training and research programs; research activities as defined 
in 23 U.S.C. 307; approval of a unified work program and any findings required in the 
planning process pursuant to 23 U.S.C. 134; approval of statewide programs under 23 
CFR Part 630; approval of project concepts under 23 CFR Part 476; engineering to define 
the elements of a proposed action or alternatives so that social, economic, and 
environmental effects can be assessed; and Federal-aid system revisions which establish 
classes of highways on the Federal-aid highway system. 

• Transfer of Federal lands pursuant to 23 U.S.C. 317 when the subsequent action is not an 
FHWA action. 

• Determination of payback under 23 CFR Part 480 for property previously acquired with 
Federal-aid participation. 

• Ridesharing activities. 

1 Bird species that may be impacted by increased presence of humans and equipment, and/or noise associated 
with activities located adjacent to nests:  The increased presence of humans and equipment, and/or noise 
associated with some activities located in close proximity to nests, may cause nest abandonment and/or nest 
failure.  Bald eagles, peregrine falcons, osprey, and great blue heron in particular have been documented to be 
affected by increased presence of humans and equipment, and/or noise however; other bird species may also be 
susceptible.  For this reason, coordination maybe necessary with the PGC for activities located near known nests 
even if the activities in question do not involve land or water disturbance beyond the existing graded shoulder.  
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The following Level 1B and 2 CEE Actions and the following Level 1a CEE Actions typically 
require listed species review and/or coordination because these activities and actions have more 
potential for disturbance outside existing graded shoulders and ROW acquisition: 

• Construction of bicycle and pedestrian lanes, paths and facilities. 

• The installation of noise barriers or alterations to existing publicly owned building to 
provide for noise reduction. 

• Landscaping. 

• Installation of fencing, signs, pavement markings, small passenger shelters, traffic 
signals, and railroad warning devices where no substantial land acquisition or traffic 
disruption will occur. 

• Improvements to existing rest areas and truck weigh stations. 

 

NOTE: Listed species review is required for many of the actions included in the BRPA, 
however, projects cannot be processed under the BRPA if the project “may affect- is likely 
to adversely affect” a federally listed species or result in a similar outcome to a state 
threatened or endangered species. 

 

  

NOTE:  The determination of whether listed species review needs to be conducted on a 
project is often made at the scoping field view. Please consult with your District 
Environmental Manager when you are not sure if a PHNP review is needed. 
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IV. FEDERAL RESOURCE AGENCY 
COORDINATION  

This chapter discusses the procedures for conducting coordination for federally listed species.  
The ESA and its regulations can be found in their entirety at 
http://www.fws.gov/endangered/esa-library/pdf/ESAall.pdf. 

The following two types of USFWS consultation are described in this chapter:   

• If a project is supported with federal funding or, by the nature of the project, requires 
federal permits, and the project area houses a federally-listed species, the project will 
enter ESA Section 7 Interagency Consultation (§ 50 CFR Part 402). 

• If a project does not require federal funding or federal permits and a federally-listed 
species is present, the project should enter consultation under ESA Section 10.  

NOTE: This section has been prepared as guidance for use in understanding the 
requirements of the Endangered Species Act (ESA), Section 7 Consultation process. The 
facts of each potential situation/project involving threatened and endangered species may 
vary, and therefore, should be considered on a case-by-case basis.  This section establishes 
the FRAMEWORK within which PennDOT shall conduct said consultation, and provides 
an overview of the flexible system/framework that is the ESA Consultation process. 

NOTE: The following interagency consultation procedures reference USFWS as the 
administrating agency.  NMFS must also be consulted for projects located along the 
Delaware River and some of its tributaries in District 6-0.  The NMFS follows the same 
interagency coordination procedures as USFWS. 

A. ESA SECTION 7 – INTERAGENCY CONSULTATION 
Interagency consultation is outlined in Section 7 of the ESA and 50 CFR §402.  This 
consultation applies to all actions in which there is discretionary federal involvement or control.  
PennDOT activities with federal funding and federal permits should include this consultation. 

Section 7(a)(1) of the ESA requires federal agencies to use their authorities to carry out programs 
for the conservation of species under the ESA.  Federal agencies shall also ensure their actions 
are not likely to jeopardize the continued existence of any threatened or endangered species 
(Section 7(a)(2) of the ESA).  There are two levels of Section 7 consultation for listed species or 
designated critical habitat: 1) informal consultation and 2) formal consultation.  For proposed 
species or proposed critical habitat, listed as proposed through federal rulemaking processes, 
coordination follows a conferencing process, rather than informal/formal consultation. 
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Before consultation on a project can begin, the following agency roles should be defined: 

• Administering Agencies - The USFWS and NMFS administer the ESA; however, 
they do not “regulate” the lead federal agency under Section 7 of ESA. 

• Lead Federal Agency – The federal action agency with the most control (usually 
financial control) over a project is the lead.  Most often, the Federal Highway 
Administration (FHWA) is the lead federal agency on transportation projects.  The 
U.S. Army Corps of Engineers (USACE) may also be the lead federal agency for 
100% state funded projects requiring a 404/105 Permit.  The lead federal agency 
should be delegated in writing when there are multiple federal agencies involved on a 
project.  The term “federal action agency” will be used synonymously with lead 
federal agency throughout this chapter. 

• Non-Federal Representative – The lead federal agency can designate a non-federal 
representative to represent the lead federal agency through informal consultation.  
PennDOT often assumes this role.  The November 3, 1986 FHWA Memorandum 
(Pub 546 2013 Version References) designates state highway or transportation agencies 
as non-federal representatives for carrying out certain activities, that receive federal 
funding through FHWA, unless USFWS has reservations.  This does not 
automatically delegate consultation responsibilities to the non-federal representative 
[PennDOT]. The non-federal representative cannot initiate formal consultation unless 
permitted through other delegation agreements with the federal action agency 
(FHWA).  

• Applicant – An applicant is any person or agency who requires formal approval or 
authorization from a Federal agency as a prerequisite to conducting the action.  An 
applicant can be a non-Federal representative.   PennDOT is an applicant when 
applying for federal permits on a project. 

Once roles have been clearly defined for a project, informal Section 7 consultation can begin. 
 

1. INFORMAL CONSULTATION 

The USFWS’s informal consultation process is outlined in Figure IV-1 and serves the following 
purposes: 

• to clarify whether and what federally listed or proposed species, or designated or 
proposed critical habitats may be in the project area; 

• to conclude what effect – if any - the project may have on these species or critical 
habitats, 
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• to explore ways to modify the project to remove or reduce potential adverse effects to 
the species or critical habitats, 

• to determine the need to enter into formal consultation for listed species or designated 
critical habitats; and 

• to suggest modifications of an action to lessen harm to species. 

 

Participation in informal consultation may include (1) USFWS or NMFS, (2) any involved 
federal action agency (including the lead agency), (3) a designated non-federal representative 
(PennDOT), (4) an applicant or permittee (also PennDOT), and (5) consultants working on 
behalf of any of the last three. 
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a. Review Request 

The first step of informal consultation is to request a species list for the project area from 
USFWS.  USFWS utilizes the PNDI ER Tool to provide this information.  Conduct the PNDI 
Review as detailed in Chapter V, State Resource Agency Coordination.  If no species or no 
need for additional coordination with any agencies is indicated on the PNDI Receipt then the 
project has “No Effect” or is “not likely to adversely affect”.  There are currently two exceptions 
to this rule: 1) In the 15 bog turtle counties, conduct bog turtle habitat screening procedures 
regardless of the result of the PNDI Review and 2) If a federal action agency, non-federal 
representative, or other agency with permit or authorization authority is aware of recent habitat 
or species occurrence data that conflicts with the PNDI Receipt (e.g. the proposed project may 
affect a federally listed species), then consultation should be continued. 

The Project review request to the USFWS to confirm presence or absence of a species and effect 
on the species is the next step in the informal consultation process. The USFWS has 30 days in 
which to respond pursuant to 50 CFR §402.12(d). This review request to USFWS occurs 
subsequent to the initial PNDI inquiry and is usually sent concurrently with review requests to 
state resource agencies if identified on the PNDI Receipt, as discussed in Chapter V, State 
Resource Agency Coordination.  This should be done early in the development of the project so 
that any potential conflicts with federally listed species can be identified and addressed.   

Review requests to USFWS should be prepared in letter form.  An example of a well-prepared 
review request to USFWS can be found in Appendix D.  To process the review request, USFWS 
needs to receive the following information:  

• A complete and specific description of the project and construction details, using best 
professional judgment, 

• Detailed description of both the project location and the affected area, and copies of 
USGS quadrangles with labeled project area, and 

• The determination of the non-federal representative and/or lead federal agency in 
regards to effect of the project (i.e. a clear statement of whether the project is a “No 
Effect” or a “May Affect – not likely to adversely to affect”; for projects resulting in a 
“May Affect – likely to adversely affect” this step in the process may be skipped and 
preparation of a Biological Assessment [BA] initiated). 

 

NOTE: Following the PNDI-ER Review, the action agency (FHWA/PennDOT) may 
determine that the project will have “no effect”.  In this circumstance further consultation 
is not required under the ESA; however, if documentation of “no effect” is required for 
obtaining a Chapter 105/404 Permit, an initial review request to confirm presence, identity 
of the species and “no effect” concurrence will be necessary.   
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NOTE: Districts with federally listed mussels should refer to the Programmatic Biological 
Opinions of the USFWS and PFBC found in Appendices F and I and should  complete the 
Mussel Determination Form, located at Pub 546 2013 Version References, for projects identified 
as being within Management Unit 3.   The Management Units for these programmatic 
biological opinions can also be found in at IV.A.3.c. Programmatic Biological Opinions.  
Contact the Environmental Policy and Development Section (EPDS) for the most current 
guidance. 

Proposed project descriptions should be as specific as possible to give USFWS enough detailed 
information to thoroughly review a project.  The USFWS views project descriptions differently 
than PennDOT project managers in that the end product (design considerations, mitigation, etc.) 
is considered the “project description”. For example, if the project is a bridge replacement over a 
creek, describe the bridge design, type of construction and construction sequencing schedule if 
known, so that general impacts to the creek (potential habitat) or seasonal effects can be 
determined.  Descriptions of the affected area should detail the presence or absence of certain 
natural features that may be possible habitat for a listed species in the project area.  Explain Best 
Management Practices or seasonal restrictions that are being integrated into the project design if 
any.  For example, if your project is located in a region known to support bog turtles, give 
USFWS information whether or not there are wetlands in your project area and how the project 
design may avoid affecting the species.  Photographs and plans, if available, can also be included 
to provide the reviewer with an accurate view of the project area. A recommended method for 
developing a project description is to “deconstruct” the project, identifying each construction 
activity and considering whether each activity will affect the species.  Tables IV-1 and IV-2 
provide examples of project deconstruction techniques. 

It is possible that the USFWS could issue a response letter at this time confirming that “A 
species is present; however due to the design of the project there is “no effect” or “may effect - 
not likely to adversely affect”.  Consultation is complete upon receipt of this determination from 
the USFWS. 
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Table IV-1 
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Table IV-2 

 

If limited project information is provided in the review request, USFWS may request additional 
information and   follow-up correspondence (continued informal consultation) that includes 
greater project details will be necessary.  Provide the best project description possible to 
avoid project delays and to effectively reduce USFWS response times for projects 
Commonwealth-wide. The USFWS could issue a response letter stating concurrence with a 
“not likely to adversely affect” determination based upon the project information provided if it 
is adequate. Consultation is complete upon receipt of this concurrence from the USFWS.  The 
concurrence response is utilized as documentation of completion of the Section 7 process for 
the NEPA document and as documentation for a Chapter 105/404 or NPDES Permit 
Application if one is required for the project. 

A non-concurrence response from USFWS or a determination by the action agency of “may 
effect – likely to adversely affect” will require additional consultation. 
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NOTE: Districts 5-0, 6-0 and 8-0 must follow the Maintenance Activities Exempt from Bog 
Turtle Review (Pub 546 2013 Version References) and should also follow the PennDOT Technical 
Guidance for the Evaluation of Potential Effects on the Bog Turtle from Transportation 
Actions, (Appendix H).  Contact EPDS for more information on these processes. 

NOTE: An example of a well-prepared review request to the USFWS can be found in 
Appendix D. 

 

b. Activities that May Affect Listed Species or Critical Habitat 

If the USFWS responds that there may be listed species or designated critical habitat present, and that 
based upon the project information they were provided the project “May Effect” the listed species, or 
if USFWS responds that they cannot concur with a “may effect – not likely to adversely affect” 
determination, informal consultation continues.  

FHWA has an independent duty to insure that its action will not jeopardize the continued existence of 
a listed species. PennDOT as the implementing agency for FHWA actions likewise assumes the same 
responsibility. PennDOT and FHWA will implement the Federal Highway Administration (FHWA) 
and United States Fish and Wildlife Service Joint Legal Opinion regarding compliance with the 
Endangered Species Act, Section 7 Formal Consultations through implementation of the internal 
coordination process provided in ESA Formal Consultation Process: FHWA, PennDOT and Pro-
team Internal Coordination Process (Pub 546 2013 Version References).  PennDOT Engineering Districts 
will follow the steps provided to determine whether an “Adverse Effect” on a federally threatened or 
endangered species is likely.  PennDOT will utilize a team of in-house and Federal Highway 
Administration Experts (”Pro-team”) for projects where Formal Consultation is required.   
 

1) The Need to Prepare the BA 

In accordance with the ESA, the BA should be completed before any contract for construction is 
entered into or before construction is to begin [50 CFR §402.12(b)(2)], however FHWA requires that 
the BA be completed prior to NEPA approval. The purpose of a biological assessment is to evaluate 
the potential effects of the action on listed and proposed species and designated and proposed critical 
habitat and determine whether any such species or habitat are likely to be adversely affected by the 
action and is used in determining whether formal consultation or a conference is necessary.  

An example outline for preparation of a BA package can be found in Chapter III(1)(b)(4).  The 
outline provided is the FHWA National BA Template.  This outline is provided in an automated 
system that further allows for online consultation, review and assembly of an online project file 
cabinet.  This automated system for BA preparation is the preferred method for BA development and 
will be utilized by PennDOT Districts and their consultants.  FHWA’s Nationwide Web BA Tool can 
be accessed through FHWA ESA Web Tool.  The automated system allows for nationwide 
information sharing of recent news and updates on species listings, best available species data and 
completed BAs, resulting in a valuable reference resource for the state-of-the art in ESA process and 
species avoidance BMPs.  
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Every project with its specific attributes, action area and species and/or critical habitat affected will 
lend itself to its own level of detail and documentation.  A BA could be as simple as a literature 
search or as detailed as a full-scale habitat and species field search.  Ultimately, the federal action 
agency decides the format of the BA.  FHWA has taken this further through the development of the 
interactive Nationwide Web BA Tool. 

It is important to define the environmental baseline for the project.  The environmental baseline 
includes: (1) the past and present impacts of all federal, state or private actions and other human 
activities in the action area; (2) the anticipated impacts of all proposed federal projects in the action 
area that have already undergone formal or early Section 7 consultation; and (3) the impact of state or 
private actions which are simultaneous with the consultation in progress. 
 

2) Collect Data/Perform a Field Survey 

Begin to collect data (literature search, surveys, etc) on the biology of the species.  Investigate 
information related to a species’ breeding, feeding, nesting, lifespan, etc.  Possible sources for this 
information include technical literature reviews, academic institutions, the FHWA Nationwide Web 
BA Tool News and Online File Cabinets, USFWS, and other specialists. It should not be assumed 
that field surveys are always necessary, even if suggested by the USFWS.  Consult with the Bureau of 
Project Delivery, Environmental Policy and Development Section (BOPD-EPDS) and FHWA before 
engaging in field surveys. 

In some instances, studies may need to be conducted for which one or more of the environmental 
resource agencies are best suited. In these circumstances, arrangements should be made with the 
appropriate resource agency representative(s) to conduct these studies. 

 
 

NOTE: It has been found that in some instances species surveys are ineffective in reaching a 
conclusive determination that a species is not present in a project area absent significant search 
hours and effort.  In some cases, it may be prudent to assume species presence.   

 

Biological data (existing data/best available commercial and scientific data) together with specific 
information regarding habitat in the study area may be enough for USFWS to concur that the project 
would either have no effect or is not likely to adversely affect the species nor adversely modify 
critical habitat.  If so, USFWS should provide written concurrence.  If a survey is determined 

EXAMPLE: A mussel survey needs to be conducted for a federally endangered mussel. The 
expert collector of this mussel works for the United States Geological Survey (USGS). 
Consultation should be undertaken with EPDS. EPDS can then issue an assignment to the USGS 
to determine whether they can conduct the survey. 
 
EXAMPLE: Stream shocking needs to be done to identify fish species inhabiting project 
streams. The Pennsylvania Fish and Boat Commission (PFBC) may be willing to conduct the 
shocking and assist in fish identification. 
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appropriate, (in consultation with BOPD-EPDS and FHWA), a qualified professional should be 
contacted to perform the survey.  USFWS maintains lists of qualified professionals for the federally 
listed species under their jurisdiction. Utilizing qualified professionals substantially reduces project 
review delays.   For certain species, the state and federal resource agencies coordinate their qualified 
professional lists. 

Species protocols should be used to perform the survey, when applicable.  These are updated 
periodically, so contact USFWS, the District Environmental Manager or EPDS for new and updated 
protocols.  Not every species has a protocol.  

Be aware that sometimes there are seasonal restrictions to species surveys.  Some species are not 
present in all occupied habitats, or are not easily found, or cannot be readily identified at all times of 
the year.  Project environmental clearance may be delayed if the field survey can only be performed 
during a specific time of year and this window of opportunity is missed.  EPDS has compiled the 
species specific survey dates and developed a guide that can be useful for project planning and 
scheduling purposes.  This guide, Threatened and Endangered Species Summary Sheet, can be found 
in Appendix G. 

NOTE: Be aware that certain species have seasonal restrictions for species field surveys.  For 
example, the following species have seasonal survey restrictions: 

 Bog Turtle (Clemmys muhlenbergii): April 15 – June 15 

 Indiana Bat (Myotis sodalis) 
   summer mist net surveys for maternity colonies: May 15 – August 15 
   mine/cave entrance surveys: April 10 – May 10 and 
  September 15 – October 31 

 Freshwater Mussels: May 15 – September 30 

 Eastern Massasauga Rattlesnake 
 (Sistrurus catenatus catenatus): May 1 – June 15 

Many native listed plant species can only be identified during their flowering and fruiting 
seasons. 

Guidance has been developed for specific species, see Appendices F, H, I, J, K and Pub 546 
2013 Version References.  Contact the Environmental Policy and Development Section (EPDS) 
for copies of other species-specific guidance, as needed. 

 

3) Determination of Effect  

As part of the review request and/or BA development process, the federal action agency (or the 
designated non-federal representative – PennDOT) determines the effect of its action on each species 
or critical habitat in the action area.    For additional information on effect determinations refer to 
Chapter IV(b)(4). 
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4) BA Format 

The outline recommended is the FHWA National BA Template. FHWA’s Nationwide Web BA Tool 
can be accessed through FHWA ESA Web Tool.  This automated system for BA preparation will be 
utilized by PennDOT Districts and their consultants.    This automated system allows for online BA 
preparation, consultation and review.  The Web BA tool also includes an ability to assemble an online 
project file cabinet for storing project documentation.   

Every project with its specific attributes, project area and species and/or critical habitat affected will 
lend itself to its own level of detail and documentation.  While it is the sole responsibility of the 
federal action agency to determine the contents of the BA, specific contents should be discussed 
between FHWA and USFWS prior to and during preparation.  If the BA is to also to serve as the 
formal consultation initiation package then it must contain the information required as per 50 CFR 
§402.14(c). 

Use the best available scientific and commercial data available when preparing a BA.  More 
information regarding best available scientific and commercial data can be found at 
http://www.environment.fhwa.dot.gov/ecosystems/laws_esalegalemail.asp. 

 

 

FHWA National BA Template 
Project Name:  
Date:  
Primary Agency and Contact:  
 
Executive Summary: 
 

   Provide a brief project description including the following: 
 

• overview of the proposed action,  
• location of the action area,  
• time frame, and  
• Summary of the effects using text and table.  

 
 The table should identify the listed and proposed species and critical habitats and the 
 effect determination. 
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Table: Summary of Effect Determinations for the Proposed Action (example in italics) 
 
Species Evolutionarily 

Significant or 
Recovery Unit 

Listing Status2 Effect 
Determination 

Bog turtle Delaware Recovery 
Unit 

Threatened (federal), 
No Designated 
Critical Habitat 
Endangered (state) 

No effect, not likely 
to adversely affect, 
or likely to adversely 
affect;  

 
Chapter 1 — Project Overview 
 
1.1. Federal Nexus 
 
Identify the lead federal agency and additional federal agencies as well as each agencies action. 
Clearly state the federal nexus. For example: 

 
This BA, prepared by the [applicant or non-federal representative, Pennsylvania 
Department of Transportation], for [lead federal agency, Federal Highway 
Administration] addresses the proposed action in compliance with Section 7(c) of the 
Endangered Species Act (ESA) of 1973, as amended.  Section 7 of the ESA requires 
that, through consultation (or conferencing for proposed species) with the U.S. Fish 
and Wildlife Service (FWS) and/or the National Marine Fisheries Service (NMFS), 
federal actions do not jeopardize the continued existence of any threatened, 
endangered, or proposed species or result in the destruction or adverse modification 
of critical habitat.  (Add additional authorities here as appropriate; i.e., Magnuson-
Stevens Fishery Conservation and Management Act, Marine Mammal Protection Act, 
etc.)  
 
In addition to the federally funded transportation action of [lead federal agency, 
FHWA, the U.S. Army Corps of Engineers and the United States Coast Guard will 
have permit actions (add authorities for permit actions). 
  
This BA evaluates the potential effects of the proposed transportation project on 
species that are federally listed under the ESA.  Specific project design elements are 
identified that avoid or minimize adverse effects of the proposed project on listed 
species and/or critical habitat. 

 
1.2. Project Description 
 
Include a brief description of the project and its history.  Summarize the activities to be authorized, 
funded, or carried out by the federal action agency. State whether there are any interrelated projects, 
interdependent projects, or indirect effects.  Account for design modifications and shift that occurred 
as part of project design.  Describe the project description in its totality, including mitigation if it is 
included in the project’s design.  Provide a clear and complete description with any supporting 

2 Including state status allows the opportunity to dual purpose the BA as the state coordination document. 
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graphics and pictures. Cite supporting materials and include the full references in a References 
chapter. If directly pertinent, the documents may be included in an appendix.  
 
When a project has a long history and several dated documents have been prepared, whether or not 
they were released to the public, cite the completed documents as references if they provide relevant 
information that will help inform the decision.  These documents represent previous work that may or 
may not be fully appropriate for the current BA, but may provide some relevant data.  Do not include 
dated documents that will confuse the reviewer due to changes in project design, location, or other 
features.  The authors of these documents should not be listed as preparers of the BA.  If the project 
has changed significantly, do not include these historical documents if they would provide more 
confusion than clarity.  
 
An analysis of alternative actions, which could include the NEPA alternatives or other actions taken 
into consideration that avoid or lessen adverse impacts may be appended or placed in the project File 
Cabinet on the FHWA Web BA tool.  It is advantageous to include all actions taken into 
consideration in order to document the full breadth of effort undertaken in the project’s design. 
 
 
1.3. Project Area and Setting 
 
Briefly describe the project area as needed to help the reader understand the project components.  The 
project area is defined as all the areas in which project activities will occur.  The boundaries should 
be clearly indicated on a project vicinity map. Include references to the county, route, and milepost 
where the project is located. The text, graphics, photos, and map(s) should identify the project area 
proximity to towns or other prominent landmarks as appropriate.  
In describing the project setting, which encompasses the larger landscape, indicate the distance 
between the aquatic resource and the project area.  Describe the roadway/aquatic resource 
relationship (e.g., the highway crosses Deer Creek via a single-span pony truss bridge).  Ensure that 
the reader understands the project location and its geographic relationship to the water body or 
species habitats of concern.  Photos, visualizations, and graphics can clearly illustrating this 
proximity. 
 
 
1.4. Consultation History 
 
Summarize consultations with FWS and NMFS that occurred prior to or during the preliminary 
environmental assessment, and those that occurred later and focused on the proposed action. Include 
the meeting minutes, site visit details, consultation summaries, and species list submittals in an 
appendix.  The history of document preparation should also be documented in this appendix, 
providing basic preparer and contact information and crediting those who contributed to the 
document.  The list of preparers should include the federal agency, local agency, and contractor staff 
that materially contributed to the document preparation. 
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Chapter 2 — Federally Proposed and Listed Species and Designated Critical Habitat 
 
Identify all federally listed species and species proposed for listing in this section. Include those 
species known to occur in the action area, and/or those which may also occur in the project vicinity 
although not necessarily in the action area. For each species identify the agency with jurisdiction over 
the species (NMFS or FWS), the species population addressed in this document, (include the 
Evolutionarily Significant Unit (ESU) or Distinct Population Segment (DPS), if applicable), and 
information on the species’ life history and stages. 
This section should specify which, if any, specific proposed or designated critical habitats are also 
being addressed.   It may be helpful to organize the section by species, with the designated critical 
habitat (if any) in a subheading. If it is intended that the document serve a dual purpose for state 
coordination, include the same information for state listed species as is provided for the federal 
species. 
 
Chapter 3 — Environmental Baseline 
 
The environmental baseline represents the current biological and physical conditions of the action 
area. This baseline reflects the following impacts: 
 
 the past and present impacts of all federal, state, or private activities (to include the impacts of 

current highways),  
 the anticipated impacts of all proposed federal projects that have already undergone Section 7 

consultation, and  
 the impacts of state or private actions that are contemporaneous with the consultation in process.  
 
Focus attention on the features of the environmental baseline that have the potential to be affected by 
the proposed action and on the biological requirements of the species being addressed.   
  
Maps, photographs, and figures of relevant physical features can be used to illustrate baseline 
environmental conditions. Include key features in the action area and in the project vicinity. Physical 
conditions should be summarized in a table. Address all significant physical and biological 
contributors to the baseline, including rivers, other surface waters, geologic features, vegetation, and 
habitat characteristics. 
  
In addition to describing the physical features of the action area, this section should include a 
thorough discussion and summary of the following topics if applicable:  
  
 habitat access and connectivity;  
 water quality (temperature, sediment/turbidity, chemical contamination);  
 habitat elements (substrate, large woody debris, pool frequency, pool quality, off-channel habitat, 

refugia);  
 channel condition and dynamics (width to depth ratio, streambank condition, floodplain 

connectivity;  
 flow and hydrology (peak/base flows, drainage network increase);  
 watershed and ecosystem conditions (road density and location, current land uses); and.  
 vegetation. 
Add other environmental baseline condition subsections as necessary. 
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Chapter 4 — Project Details 
 
4.1. Construction 
 
Provide a clear statement of how the project will be accomplished. Describe what will be done, how it 
will be done, and where it will occur in the project area. This section should include information on 
construction techniques, construction sequencing, site preparation, construction equipment to be used, 
construction access and staging, and the requirements for in-water work. This section should also 
identify any temporary activities (e.g. managing detours, staging plans) and waste products that the 
action will generate (e.g., sediment-laden water, concrete-contaminated water, concrete debris, lead 
paint flakes).  Describe containment methods (e.g., skirting to contain sandblasting sand and lead 
paint debris on bridge projects).  If containment methods are not known, include a performance 
standard.  Describe aspects of the proposed action that will add new impervious surface.  Reference 
specific project plan sheets when applicable, and include them in an appendix.  Identify constraints 
imposed on the contractor. 
 
Detail conservation measures that can be implemented on the project to decrease the likelihood of 
impacting the species of special concern or critical habitat.  Design decisions should be made by the 
Districts, in consultation with the Bureau of Project Delivery (BOPD) and FHWA, when applicable. 
 
4.1.1.      Project Timeline and Sequencing 
 
Describe the type and scope of action proposed and provide a chronology of when activities will 
occur for each project element or component.  Include construction windows or seasonal construction 
restrictions that will avoid or minimize impacts on listed species and tell how/why they will do so. An 
example of time-related measures would be restrictions on in-water work to avoid fish migration or 
spawning periods. Identify the start- and stop-dates for each project element.   
 
A table or graphic timeline can effectively represent the project timeline.  
 
4.1.2.      Site Preparation 
  
Describe all site preparation activities, including clearing and grubbing operations and vegetation 
removal.  A discussion of the methods to be used to minimize impacts on vegetation in the action area 
should also be included.  
  
Describe the Erosion and Sediment Control Plan (ESCP) (or incorporate by reference).  The ESCP 
should be developed to comply with federal, state, and local laws, rules, and regulations and the 
National Pollutant Discharge Elimination System (NPDES) General Construction Permit regarding 
erosion prevention and sediment control for on-site construction activities.  Typically included in this 
section are soil and slope protection and stabilization measures and site restoration specifications, 
including planting materials and methods. 

 
4.1.3.      Construction Access and Staging 
 
Include a description of where the staging areas will be located, how they will be accessed, and what 
types of activities will occur within these areas. Include maps, pictures, and graphics, if available. 
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4.1.4.      In-Water Work 
 
Describe all in-water activities and the proposed work conditions and in-water work windows, as 
developed in consultation with NMFS or FWS. These work windows can minimize the effects of any 
in-water work. Address any proposed seasonal restrictions. In-water work is associated with such 
projects as culvert maintenance and replacement, bridge demolition, and pier installation.  
  
Describe any dewatering activities, including channel changes (both temporary and permanent), 
berms, dikes, excavations, and sediment and erosion control activities.  Temporary water 
management (i.e., dewatering) is often needed for construction within waterways and includes work 
area isolation, flow diversion, and potential fish recovery.  Temporary water management or 
dewatering is associated with culvert maintenance and replacement, bridge demolition, pier 
installation, and possibly abutment construction. 

   
Flow Diversion 
 
Identify how the work area will be isolated from flowing or open water, and whether the diversions 
will be temporary or permanent. Streamflow may be diverted in situations where complete isolation is 
not necessary to achieve effective isolation from flowing water.  Flow diversion may be 
accomplished by placing barrier materials in the channel, encompassing two or more sides of an in-
water work activity.  If water is shallow and flows can be sufficiently deflected, the work area can be 
effectively dewatered without the need for complete isolation, pumping, and fish capture and 
release.  Barrier materials may include sandbags, straw bales, concrete barriers, heavy tarp, sheet 
piling, and specially constructed devices such as water-filled bladders, solid barriers, or other 
cofferdam structures. 
  
Assess potential effects from sediment discharge, and identify how controls will be 
accomplished.  Sediment control measures must be implemented to prevent a release of turbid water 
into downstream areas in excess of regulated allowances. 
 
Fish Capture and Release 
   
If appropriate, describe how fish will be captured from the isolated area using trapping, seining, and 
electrofishing. Identify methods that minimize the risk of injury before during the dewatering of an 
isolated in-water work area.  
 
4.1.5.      Potential Impacts on Water Quality 
 
Describe all activities that will affect water quality, including temporary and permanent stormwater 
controls.  Water pollution, including stormwater runoff, is regulated under the Clean Water Act 
(CWA).  Section 402 of the CWA provides the legal basis for the NPDES permit program, which 
regulates point and nonpoint discharges.  Section 401 of the CWA states that an applicant for a 
federal permit to conduct an activity that may result in a discharge to waters of the state must provide 
the permitting agency with water quality certification issued by the state from which the discharge 
originates.  A water quality certification is the mechanism by which the state evaluates whether an 
activity may proceed and meet water quality standards.  Certification may be denied if there is no 
configuration by which the activity can proceed and meet standards.  It may be approved if the 
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activity can be conducted as proposed and meets standards, or it may be approved with conditions 
that, if met, will ensure that water quality standards are met. 
  
4.1.6.      Post-Project Site Restoration 
 
Describe how the project area will be restored from temporary impacts.  Revegetation, reseeding, 
topsoiling, irrigation, noxious weed control, regrading and recontouring, waste and spoil removal, 
etc., should all be addressed.  Other restoration measures should also be described.  If aquatic 
resources are involved, describe restoration measures as applicable (channel restorations incorporated 
into designs, fill of temporary channel changes or diversions). 
 
4.2. Operations 
 
Once the project is completed, project operations may affect the environment. For example, the 
operational effects of a transportation project may include traffic, barriers to listed terrestrial species, 
stormwater runoff, snowplowing, and ice removal. 
 
4.3. Maintenance 
 
Once the project is completed, routine maintenance activities may affect the environment. For 
example, the maintenance activities of a transportation project which may affect the environment may 
include mowing, herbicide application, bridge cleaning, bridge painting, culvert clean-outs, and ditch 
maintenance. 
 
 
Chapter 5 — Project Action Area 
 
5.1. Project Action Area 
 
The action area includes all areas affected either directly or indirectly by the proposed action, not 
simply the area where project activity will occur. It will most likely extend beyond the project area 
itself. For example, if instream work at a bridge site will add sedimentation to stream waters up to 1 
mile downstream, the action area includes the bridge repair site and stream waters 1 mile 
downstream. 
  
The action area can be defined through the following steps: 
 

1. Identify all potential project impacts (e.g., habitat destruction, noise disturbance, 
sedimentation, lighting).   

2. Determine the geographic extent of each impact type to define a zone of impacts for that 
impact type.  

3. Overlay the multiple zones to establish the geographic extent of all project impacts.  These 
can be effectively presented using different colors to identify different elements of the action 
area (aquatic, noise, soil, and so on).  

4. Define the action area based on the farthest geographic extent of potential project impacts. 
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Only one action area should be defined for a project.  Separate action areas should not be defined for 
terrestrial and aquatic species; however, the separate zones of impact may be used to facilitate report 
organization and analysis of effects.  The action area may include discrete areas separated from the 
primary area of anticipated project impacts. A map or figure showing the action area should 
accompany the text and can provide species-specific information, if useful. 

 
5.2. Limits of an Action Area 
 
Describe the specific limits of the project action area. A map, legal description, and photographs 
(aerial or ground) can illustrate the context and extent of the action area. 
  
The first task is to define the specific limits of the action area.  The limits of the action area should be 
based upon the geographic extent (in both aquatic and terrestrial environments) of the physical, 
chemical, and biological effects resulting from the proposed action, including direct and indirect 
effects, as well as effects of interrelated and interdependent activities. 
  
Provide clear justification of the action area limits and show how they were defined. 
  
Defining the geographic extent of potential effects is often difficult.  For example, delineating the 
limit of noise impacts or determining how far noise will travel from a specific location before 
attenuating to background levels can be speculative.  For noise impacts in terrestrial areas, commonly 
accepted thresholds are often used (e.g., a 1-mile radius for pile driving activities).  However, these 
thresholds should be refined for the project action area based upon an analysis of site-specific 
ambient noise levels and the predicted distance noise will travel before attenuating to ambient 
conditions.  The geographic extent of project-related noise underwater can extend beyond the radius 
defined for terrestrial impacts.  
  
Estimating the maximum downstream distance through which sediment or pollutants can affect water 
quality may also be speculative.  One approach uses established mixing zone distances that apply to 
many projects.  Whatever the approach, a sound rationale and, if possible, documented support for the 
limits is suggested. 
  
Each project has just one action area, which is usually larger than the project site or footprint, 
sometimes quite a bit larger, since it extends to the limits of the potential impacts on the environment 
from the project, both direct and indirect.  The single action area for the project encompasses the 
extent of all direct and indirect effects related to the proposed action (as well as interdependent or 
interrelated activities) affecting both aquatic and terrestrial environments.  In some situations it may 
be necessary to define a very large action area to address all project-related effects.  The number of 
species addressed in a BA or occurring in the vicinity of a project plays no part in defining the action 
area for the project. 
  
Within the action area, there may be smaller areas of terrestrial or aquatic impact, which are defined 
to facilitate the analysis of effects.  However, within this action area, a smaller zone of impact can be 
defined to serve as the primary area of study for evaluating specific project effects on listed species or 
designated habitat. 
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To define the project action area: 
 

1. Identify all potential project effects.  This includes all direct and indirect effects, as well as 
those effects associated with interrelated and interdependent activities, occurring within both 
aquatic and terrestrial environments;  

2. Determine zones of effect for each type of project effect.  Look at each type of project-related 
environmental effect (i.e., in-water sedimentation, terrestrial noise, underwater noise, clearing 
and grading, induced development, etc.) separately to determine its geographic extent;  

3. Determine the geographic extent of all project effects.  Once the zones have been identified, 
representing the geographic extent of each type of project-related environmental effect, these 
zones can be combined to form a single representation of the geographic extent of all project 
effects; and  

4. Define the action area.  The action area is defined by the outermost extent of all of the zones 
of effect combined.  The outer limits of the action area may be defined by the zone of effect 
identified for one type of project effect that extends farther than any other, or the limits of the 
action area may be defined by a combination of multiple zones of effect.  In some instances 
there may be discrete areas affected by project activities that are not contiguous with the other 
zones of effect (i.e., an off-site mitigation area).  In these cases, the isolated area affected by 
project-related activities need not be physically lumped into the action area but can be 
considered a separate component of the action area. 
 

 
Chapter 6 — Effects Analysis 
 
An effects analysis must address the direct, indirect, interrelated, and interdependent effects of an 
action.  Cumulative effects will also be evaluated on projects entering formal consultation.   
  
The effects analysis should be objective and based on the best available science and commercial data. 
State the assumptions and unknowns on which the conclusion is based. Do not assume that the reader 
is familiar with the project or its location.  Fully explain the impact the project may have on listed 
species or critical habitat.  Use a logical framework for the effects analysis. Establish the key 
physical, chemical, and biological parameters affecting the species and determine how the action will 
change each parameter. The effects analysis should result in a logical, well-supported conclusion.   
  
The following aspects of effects should be considered: 
 

 nature of the effect,  
 timing of the effect,  
 proximity of the effect,  
 duration of the effect,  
 disturbance frequency,  
 distribution of the effect, and  
 expected recurrence of the effect.  

 
The effects analysis should include the action analysis and the effects/response analysis (what the 
species does as a result).  There must be both the potential for an effect of the action and the potential 
for the effect to elicit a response from the listed resources. The potential for an effect can be 
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established by first determining how many individuals of each species are likely to co-occur with the 
proposed action’s effects (or stressors) and describing the details of the co-occurrence (i.e., how they 
are likely to be effected/exposed and how that effect is likely to vary over space and time).  A similar 
analysis is completed if the listed resource of concern is designated critical habitat (i.e., identify those 
important habitat features that are likely to co-occur with the action’s effects). A very effective way 
of organizing and carrying out this step is to complete a profile for the effects associated with each of 
the project’s components. For example, if culvert replacement was identified as a project component 
and increased sedimentation was identified as an effect associated with this component (including the 
minimization measures), then exposure potential for the adults, juvenile, fry, and eggs of a listed fish 
species could be calculated by determining how many will co-occur when the sedimentation is 
present, and thus be exposed to the sedimentation. 
  
The responses/effects analysis determines how listed resources are likely to respond after being 
affected by the action.  This may result from a direct effect on individuals of the listed species 
themselves, as may be the case with the sedimentation example above, or it may be from a change in 
overall baseline.  For the latter case, the responses/effects analysis is where the relationships between 
habitat change and a listed species response to that change are identified. 
   
Include the specific measures introduced as part of the project description that serve to avoid or 
minimize potential effects on ESA-listed species and designated critical habitat elements.  When 
describing the effects on the species and habitat, the discussion must include all measures that will 
minimize and avoid effects.  For example, if timing windows are being used to avoid impacts, then 
state clearly why these windows will result in no effects.  Typically, these measures include 
avoidance or preservation measures of some kind (e.g., timing restrictions or buffers around sensitive 
habitat types and habitat features that are important to sensitive species).  Best management practices 
(BMPs) are methods, facilities, built-in elements, and techniques implemented or installed during 
project construction to reduce short- and long-term project- related impacts. 
 
 
6.1. Direct Effects 
 
A direct effect is the direct or immediate effect of the project on a species or its habitat, whether 
beneficial or adverse.  Direct effects result from the action and include the direct effects of 
interrelated actions and interdependent actions. According to ESA regulatory definitions, direct 
effects occur at or very close to the time of the action itself.  Examples could include construction 
noise disturbance, loss of habitat, or sedimentation that results from construction activity. 
  
Describe the likely effects of the proposed action on each species and designated critical habitat (a 
summary table can be very helpful).  Discuss the temporal and spatial limits of effects species 
tolerances severity of effect mortality and other forms of take (i.e., harm, harassment, capture, etc.) 
and habitat loss.  If the project is likely to have many potential effects on ESA-listed species or 
critical habitat elements, an introductory paragraph can list the specific effects to be discussed.  These 
direct effects may include but are not limited to effects on habitats, stormwater runoff, noise, light 
and visual characteristics, and hydrology.  
 
Direct effects on habitat elements may also result in direct effects on species.  This is a key 
cause/effect relationship. 
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6.2. Indirect Effects 
 
Indirect effects are caused by the action and occur later in time after the action is completed. The 
geographic extent of indirect effects is one component defining the project action area. Include in the 
analysis a discussion of the project phasing and a detailed description and map of the zone of 
influence or action area. Supporting documentation should include maps of local zoning and areas of 
approved development, historical land development by grid section, past and present photographs 
along the proposed alignment and maps illustrating lots with projects under review within the defined 
zone of influence. 
  
Indirect effects may be caused by the following:  
 

 changes to ecological systems resulting in altered predator/prey relationships;  
 changes to ecological systems resulting in long-term habitat alteration;  
 anticipated changes in human activities, including changes in land use.  

 
6.2.1. Altered Predator-Prey Relationships 
 

If a project significantly affects the prey species of a listed species, this impact is considered an 
indirect effect upon the listed species particularly if prey species are a limiting factor to the listed 
individuals affected.  The analysis of the extent of this indirect impact should emphasize the impact 
of the project on the population of the prey species.  For example, if a project significantly affects the 
population of coho salmon in a stream within a watershed identified by FWS as having bull trout 
spawning, this impact could have an indirect effect upon the bull trout population if coho has been 
identified as a limiting or important factor. 

 
6.2.2. Long-Term Habitat Alteration 
 

If a project removes riparian vegetation and does not compensate for this loss, the habitat functions 
provided by this vegetation will also be lost. If a project will increase ambient noise levels in the 
vicinity of the project, habitat that was once suitable for sensitive species may be rendered 
unsuitable.  If a project changes the hydrology of wetlands that sustain essential prey or forage 
species or provide suitable habitat or important habitat features for a sensitive species, the wetland 
habitat upon which the species depends may be altered to the point that it is no longer suitable habitat 
for the species.  

 
6.2.3. Indirect Land Use Impacts 
 

An indirect effect that has often been ascribable to transportation projects is land development.  Land 
development may impact natural resource systems such as agricultural land, wildlife habitat, and 
waterways that support populations of listed species. Land development usually results in increased 
demand for transportation services, roadway capacity, and transit services. Conversely, transportation 
projects sometimes contribute to the conversion of undeveloped land to urban uses, possibly 
displacing wildlife through loss of vegetation and wildlife habitat. Significant adverse impacts could 
occur where the habitat of sensitive species or areas of ecological significance, such as wetlands and 
riparian corridors, are degraded. Determining the action area for a transportation project may require 
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obtaining information from local governments about local land development.  Appropriate expertise 
in land use planning and other areas may be needed in order to define the action area. 

  
Six sets of questions can guide this analysis:  

 
1. Does the project create a new facility (e.g., new road or new interchange)?  
2. Does the project provide or increase access to an area, thus increasing human activity levels, 

resulting in potential land use changes, and potential impacts in the area that would not have 
occurred otherwise (e.g., construction of interchanges)?  

3. Does the project increase the capacity of the transportation or roadway system, which in turn 
may influence the rate of development in surrounding areas (e.g., construction of roads)?  

4. Is new development contingent on the transportation project (e.g., construction of roads)?  (In 
some cases, developments are tied to certain transportation improvements by permit 
conditions, building moratoriums, or Growth Management Act concurrency requirements.) 
Are any activities such as residential and commercial development or other land use changes 
likely to result from the access created by the project?  

5. Should the size and location of the action area be re-evaluated if there are additional indirect 
effects not initially considered?  

6. If development is contingent or dependent on the project, will this development have potential 
effects on the species?  Are these effects likely to adversely affect the species or critical 
habitat? 
 

Conclude with a preliminary effect determination for each species in the project action area 
 

 
6.3. Interrelated and Interdependent Actions and Activities 
 
Describe interrelated projects where applicable.  These may include proposed action under 
consideration and other projects or activities that are part of a larger project and depend on the larger 
project for their justification, i.e., this proposed action under consideration would not occur without 
the larger project.  Describe this increase to the proposed action and its effects. 
Describe interdependent projects where applicable.  These are projects that have no independent 
utility apart from the proposed action under consideration, i.e., other projects would not occur without 
this proposed action.  Describe the interdependent projects and their effects. 
 
 
6.4. Cumulative Effects 
 
If development in the project vicinity cannot be attributed to or linked to the project (i.e., is not 
demonstrably interrelated or interdependent), the effects of these subsequent developments are, 
therefore, not indirect effects of the proposed project and should be addressed in a cumulative effects 
analysis. The cumulative effects analysis aids FWS and NMFS in making jeopardy and no-jeopardy 
calls for a species, in preparing biological opinions, and in tracking the environmental conditions 
throughout a general area.  
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Cumulative effects are those effects of future state or private activities, not involving federal 
activities, that are reasonably certain to occur within the action area of the federal action subject to 
consultation [50 CFR Â§ 402.02]. 
 
 

 Cumulative effects are effects of future state or private activities that are reasonably certain to 
occur within the action area.  

 Cumulative effects discussions are included only in BAs that require formal consultation, i.e., 
those with likely to adversely affect effect determinations for one or more listed species or 
designated critical habitats.  

 The cumulative effects of a proposed action do not contribute to the definition of the action 
area.  

 Effect determinations for a project are not influenced by cumulative effects.  
 The action area defines the geographic scope of the cumulative effects analysis. 

 
 
Chapter 7 — Effect Determinations 
 
The determination of effect is a finding of the federal action agency based on their assessment. This 
determination is fully substantiated in the effects analysis section. Each listed resource (species or 
critical habitat) in the action area will be assigned one of three effect determinations: no effect, not 
likely to adversely effect, and likely to adversely affect. 
 

 No effect means the project will have no adverse or beneficial effects on the listed or proposed 
species or habitat. Additional information on “No Effect” determinations is provided in 
Chapter III(1)(a).  Review Request. 
 

 Not likely to adversely affect means that the direct and indirect effects of the project 
(including any interrelated and interdependent activities) will be discountable, insignificant, or 
beneficial.  
 

 Likely to adversely affect means that the direct or indirect effects of a project (including any 
interrelated or interdependent actions), will have adverse effects on listed species or habitat, 
and these effects are not discountable, insignificant, or wholly beneficial.  

 
 
The BA must define how Take is expected to occur.  If population data is available, an estimate of the 
number of individuals of the species that would be Taken throughout the course of the project may be 
included in the BA.  Calculating a Take estimate may aid in determining effect and in preparing a 
conclusion; however this is NOT an Incidental Take Statement. Only the USFWS supplies the official 
Incidental Take Statement. 
 
Overall beneficial effects need to be emphasized since they can help to eliminate the possibility of 
jeopardy. In a case where a project would have any overall or long term beneficial effect on the 
species but would cause an adverse effect on even one individual of the species a likely to adversely 
affect determination is appropriate. 
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7.1. Effect Determination for Listed species 
 

7.1.1. No Effect Determinations for Listed Species 
 

State the rationale for this effect determination for each listed species to which it applies.  
 
7.1.2. May Affect, Not Likely to Adversely Affect Determinations for Listed Species 
 

State the rationale for this effect determination for each listed species to which it applies.  
 
7.1.3. May Affect, Likely to Adversely Affect Determinations for Listed Species 
 

State the rationale for this effect determination for each listed species to which it applies.  
  
If incidental take is anticipated to occur as a result of the proposed action, a determination of may 
affect, likely to adversely affect should be made.  This determination requires formal consultation 
with the Services. An effect determination is made at the individual level rather than the species level 
(i.e., the determination is based on impacts on individual members of the species, even when survival 
of the species as a whole is not affected).  
  
For example, a determination of may affect, likely to adversely affect for a listed species might 
include justifications similar to the following hypothetical examples: 

 
• All of the individuals of a species within one mile of construction will be harassed by 

construction noise resulting in avoidance response by the animals. 
 
• All of the individuals within the footprint of the causeway will be lethally harmed or killed 

as a result of crushing. 
 
• All of the individuals within the 100 acres of forest habitat where trees will be removed 

will be harmed through the removal of habitat resulting in having to find and utilize similar 
habitats that are a further distance from the hibernacula.  This additional stress may lead to 
some individuals retaining less fat stores and not surviving the winter hibernation. 

 
7.2. Effect Determinations for Proposed Species 
 
State the impact of the proposed action on the species proposed for listing, and provide the rationale, 
as previously described for the listed species.  
  
Provide the appropriate jeopardy/no-jeopardy determination for proposed species. The jeopardy 
determination identifies whether the project will place the proposed species at further risk. For 
example, this project will not jeopardize the continued existence of [name of proposed species] 
because [provide rationale]. A jeopardy call is made at the species level, not the individual 
level.  Jeopardy is only determined when the effects of a proposed project are anticipated to make it 
appreciably more difficult to recover the species if it becomes listed.  The determination should be 
made in consultation with FWS or NMFS.  
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Conditional or provisional effect determinations may be made in the event that the proposed species 
becomes listed prior to project completion.  These effect determinations should be justified just as 
with listed species. For example, In the event that [name of proposed species] becomes listed prior to 
completion of the project, a provisional effects determination is provided:  The project may affect 
[name of proposed species] because [provide rationale]; however, the project is not likely to 
adversely affect [name of species] because [provide rationale].  
 
 
7.3. Effect Determination for Critical Habitat 
 

7.3.1. Effect Determination for Designated Critical Habitat 
 

The effect determinations for critical habitat may be no effect, not likely to adversely affect, or likely 
to adversely affect. The not likely to adversely affect determination can refer to either of two either 
insignificant and discountable adverse effects, or anticipated beneficial effects. A likely to adversely 
affect determination for designated critical habitat requires formal consultation.  

  
Effect determinations for designated critical habitat could be based on: 
 

 The addition of impervious surface area.  
 The occurrence of in-water work.  
 The management, staging, and location of construction vehicles.  
 The necessity for clearing, grubbing, or ground-disturbing activity.  

 
The rationale upon which the critical habitat effect determination is made should reference the 
primary constituent elements (PCE) that may be affected and why they may or may not be 
adversely affected. If the critical habitat contains six PCEs and only three PCEs may be affected 
by the project, then the effects of the action on each of the three PCEs should be clearly stated in 
the rationale. For a no effect determination, none of the PCEs would be negatively affected by the 
project.  Projects affecting one or more PCEs will receive a determination of not likely to 
adversely affect, or likely to adversely affect for critical habitat. Projects with likely to adversely 
affect impacts on at least one PCE will result in a likely to adversely affect determination for 
critical habitat.  
  
A likely to adversely affect determination for critical habitat may or may not merit an adverse 
modification call by FWS or NMFS.  The adverse modification is comparable to a jeopardy call 
for a listed species. An adverse modification is defined as a direct or indirect alteration that 
appreciably diminishes the value of critical habitat for both the survival and recovery of a listed 
species. Such alterations include, but are not limited to, alterations adversely modifying any of 
those physical or biological features that were the basis for determining the habitat to be critical 
[50 CFR 402.02] An adverse modification call is made for a species critical habitat as a whole. 
Adverse modification of critical habitat is not allowed under the ESA and occurs when the habitat 
characteristics or the necessary habitat elements are changed to such an extent that the habitat no 
longer functions as critical habitat. A project determined by NMFS or FWS to adversely modify 
designated critical habitat cannot be conducted without modifications in accordance with a 
reasonable and prudent alternative (RPA). 
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7.3.2. Effect Determinations for Proposed Critical Habitat 
 

Determine whether the proposed project would adversely modify proposed critical habitat. This 
conclusion should specifically state whether the action will or will not destroy or adversely modify 
proposed critical habitat. The project biologist should substantiate this claim with a summary of 
relevant findings or documentation. 
  
In addition, a conditional or provisional effect determination should be made in the event that critical 
habitat is designated prior to initiation or completion of the project. 
 
7.5. Candidate Species 
 
There is no requirement to consult on candidate species. They should only be included in the analysis 
if there is a concern that that these species could become listed before the project is completed.  The 
decision to include candidate species must be made in coordination with BOPD-EPDS and FHWA.  
If candidate species are included, the project biologist should determine whether the project is or is 
not likely to significantly impact populations, individuals, or suitable habitat. Provide all supporting 
information on candidate species in an appendix. 
 
Chapter 8 — References 
Chapter 9 — Appendices 
 
 

NOTE: The BA must be submitted to USFWS within 180 calendar days of receipt of the 
USFWS review response letter.  Extensions can be granted, but USFWS and FHWA should 
agree to the new completion date for the BA submittal in writing before the close of the initial 
180 calendar days, 50 CFR § 402.12(h). 

 

 

 

 

 

2. FORMAL CONSULTATION 

Formal consultation is a process between USFWS and a federal action agency(ies) that: (1) 
determines whether a proposed federal action is likely to jeopardize the continued existence of a 
federally listed species or destroy or adversely modify designated critical habitat; (2) begins with a 
federal action agency’s written request and submittal of a complete initiation package; and (3) 
concludes with the issuance of a biological opinion and incidental take statement by USFWS.  Figure 
IV-2 illustrates the formal consultation process described in 50 CFR §402.14. 

 

 

NOTE: For Tier II Biological Assessments prepared under the Programmatic Biological 
Opinion for Effects of the Pennsylvania Department of Transportation Bridge Replacement and 
Maintenance Program on the Northern Riffleshell, Clubshell, Rayed bean, Snuffbox, and 
Sheepnose in the Ohio River Basin, Pennsylvania, use the modified/streamlined FHWA BA 
Template found in Pub 546 2013 Version References.  

Threatened and Endangered Species Desk Reference 57 December 2013 

ftp://EnvironPartner:Context_R7@ftp.dot.state.pa.us/Bureau_of_Project_Delivery/Environmental/Pub_546/Pub_546_linked_resources/Tier_II_BA_Template_for_Programmatic_Mussel_BO.pdf


Federal Resource Agency Coordination 

The following USFWS activities may occur during formal consultation: 

• Review all relevant information provided by the federal action agency or information 
otherwise available.  Such reviews may include an on-site inspection of the action area 
with representatives of the federal action agency and the applicant. 

• Evaluate the current status of the species or critical habitat. 

• Request, if appropriate, pursuant to 50 CFR 402.14(f) additional data to determine how, or 
to what extent, the project may affect a listed species or its critical habitat.  

• Formulate the biological opinion of USFWS as to whether the project, taken together with 
cumulative effects, is likely to jeopardize the continued existence of the species or result 
in the destruction or adverse modification of critical habitat. 

• Discuss with the federal action agency and any applicant, the USFWS review and 
evaluation conducted towards a finding for the biological opinion.  Discuss the availability 
of reasonable and prudent alternatives if a jeopardy opinion is to be issued. 

Formal consultation concludes with an issuance of a biological opinion [50 CFR §402.14(e)].  The 
duration of formal consultation is 90 days after which consultation is closed and the USFWS must 
deliver a biological opinion within 45 days of the close of formal consultation. Consultations 
conducted utilizing the FHWA Nationwide Web BA Tool are date stamped and time frames are 
tracked by the online tool.  

An extension to the 90 day period can be granted, if requested and justified by the USFWS, and 
agreed upon by the federal action agency.  USFWS justification for an extension must be submitted 
within the initial 90 day period and must include: (1) The reasons why a longer period is required; (2) 
The information that is required to complete the consultation; and (3) The estimated date on which 
the consultation will be completed.  Consultation that includes an applicant (PennDOT) cannot be 
extended for more than 60 days without the consent of the applicant. 
 

  a. Initiation of Formal Consultation 

If a May affect – likely to adversely affect finding is determined by the action agency, formal 
consultation should be initiated.  At the discretion of the federal action agency, formal consultation 
can be initiated simultaneously with the submission of a BA to USFWS [50 CFR §402.14(j)]. 

Initiation of formal consultation should be conducted by the lead federal agency as a written request 
in the form of an initiation package to USFWS.  To comply with 50 CFR § 402.14, the initiation 
package is submitted with the request for formal consultation and should include the following: 

• A description of the action being considered; 

• A description of the specific area that may be affected by the action; 
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• A description of any listed species or designated critical habitat that may be affected by 
the action; 

• A description of the manner in which the action may affect (directly or indirectly) any 
listed or designated critical habitat and an analysis of cumulative effects; 

• A list of any prudent and reasonable conservation measures that would decrease the 
likelihood of impacting the listed species or critical habitat; 

• Relevant reports, which may include any environmental impact statements, environmental 
assessments, categorical exclusion evaluations, biological assessments, biological 
evaluations or other analyses prepared; and 

• Any other relevant studies or related information available. 
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b. USFWS Issuance of a Biological Opinion 

Within 45 days of concluding formal consultation, USFWS should deliver a biological opinion to 
the federal action agency and any applicant.  If requested, the USFWS should make the draft 
biological opinion available to the federal action agency for purposes of analyzing the reasonable 
and prudent alternatives, reasonable and prudent measures and terms and conditions. The 45-day 
period in which the biological opinion is to be issued cannot be extended unless the federal 
action agency obtains a written request from USFWS and the lead federal agency provides 
consent for an extension to a specific date. 

NOTE: The federal action agency and any applicant may request a copy of the draft 
biological opinion during formal consultation.  It is encouraged to utilize the draft to work 
with the USFWS and ensure that all information is correct before USFWS finalizes the 
biological opinion. 

 

A USFWS biological opinion typically includes the following: 

• project description; 

• status of the species or critical habitat; 

• the environmental baseline, including the past, present and future impacts in the 
action area; 

• effects of the project; 

• the conclusion, “jeopardy/adverse modification” or “no jeopardy/adverse 
modification;” 

• reasonable and prudent alternatives discussed with federal action agency and any 
applicant in “jeopardy/adverse modification” finding; 

• incidental take statement; 

• reasonable and prudent measures; 

• terms and conditions; 

• coordination with other laws; 

• conservation recommendations; 

• re-initiation – closing statement; and 

• literature cited. 
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The biological opinion will state the opinion of USFWS in terms of whether the project will 
“jeopardize the continued existence of” the listed species.  “Jeopardize the continued existence 
of” is defined as “to engage in an action that reasonably would be expected, directly or 
indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed 
species in the wild by reducing the reproduction, number, or distribution of the species.”  The 
biological opinion will reach one of the following conclusions:  

• the project is likely to jeopardize the continued existence of species or result in the 
destruction or adverse modification of critical habitat (“jeopardy or adverse 
modification” biological opinion); or  

• the project is not likely to jeopardize the continued existence of species  or result in the 
destruction or adverse modification of critical habitat (“no jeopardy or no adverse 
modification” biological opinion). 
 

1) “Jeopardy/Adverse Modification” Biological Opinions 

A “jeopardy/adverse modification” biological opinion is a strong statement by USFWS and 
should include reasonable and prudent alternatives (RPAs), if available.  USFWS must develop 
such alternatives, to the best of its knowledge that will address the need of the project and be 
within the scope of the undertaking but eliminate or reduce the risk of take.  There may be an 
incidental take statement issued in a “jeopardy/adverse modification” biological opinion; it may 
indicate zero take if the RPAs eliminate the risk of take; or it may contain the estimated take 
associated with implementation of the RPAs. Upon receipt of the biological opinion, the federal 
action agency may: 

• adopt one (or a number) of the reasonable and prudent alternatives for eliminating 
jeopardy/adverse modification of critical habitat in the opinion; 

• decide not to fund the project,  or undertake the action. 

• reinitiate the consultation by proposing modification of the project or offering 
reasonable and prudent alternatives not yet considered;  

• choose to take other action if it believes, after a review of the biological opinion and 
best available scientific information, such action will not result in a jeopardy of a 
listed species; or 

• request an exemption from the Endangered Species Committee (see 
http://www.gpo.gov/fdsys/pkg/CFR-2005-title50-vol7/pdf/CFR-2005-title50-vol7-chapIV.pdf). 

The federal action agency must notify USFWS of its final decision on the project. 
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2)  “No Jeopardy/No Adverse Modification” Biological Opinions 

A “no jeopardy/no adverse modification” biological opinion concludes that the project will not 
result in jeopardizing a listed species or adversely modify a designated critical habitat, but that 
the incidental take of a listed species would likely occur.  An incidental take statement should 
be issued by USFWS as part of the biological opinion that specifies the impact, the amount or 
extent, of such incidental take on a species.  The USFWS will estimate the number of species 
individuals that will be taken during a specified length of time.   The implementation of 
Reasonable and Prudent Measures (RPMs) could potentially eliminate the risk of take, in which 
case, there may be an incidental take statement that concludes that no take will occur.   Incidental 
take statements are not issued for plant species, only animal species.  The procedure to be used to 
handle or dispose of any species individuals taken should be detailed. The incidental take 
statement should also address the monitoring and reporting of the numbers of individuals of a 
species taken by the project.   

Reasonable and prudent measures are non-discretionary and should be addressed in the 
incidental take statement “no jeopardy/no adverse modification” biological opinion and are ways 
that the USFWS considers necessary or appropriate to minimize and monitor project impacts on 
the listed species.  These measures, along with the terms and conditions that implement them, 
cannot alter the basic design, location, scope, duration or timing of the project and may involve 
only minor changes [50 CFR §402.14(l)(v)(2)]. 

The USFWS may provide discretionary conservation recommendations with the biological 
opinion statements.  These recommendations are advisory and are not intended to carry any 
binding legal force. They represent the Services' non-binding suggestions resulting from formal 
or informal consultation that: (1) identify discretionary measures a Federal agency can take to 
minimize or avoid the adverse effects of a proposed action on listed or proposed species, or 
designated or proposed critical habitat; (2) identify studies, monitoring, or research to develop 
new information on listed or proposed species, or designated or proposed critical habitat; and (3) 
include suggestions on how an action agency can assist species conservation as part of their 
action and in furtherance of their authorities under section 7(a)(1) of the Act. [50 CFR §402.02] 
 

3) Reinitiation of Formal Consultation  

Reinitiation of formal consultation is required and should be requested by the federal action 
agency or by USFWS in the following circumstances: 

• If the amount or extent of take specified in the incidental take statement is exceeded 
(work on the project can be immediately shut down); 

• If new information reveals effects of the project that may affect listed species or 
designated critical habitat in a manner, or to an extent not previously considered; 

• If the project is modified in a manner that causes an effect to a listed species or 
designated critical habitat that was not considered in the biological opinion; or 
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• If a new species is listed or critical habitat designated that may be affected by the 
project. 

NOTE: The District should coordinate with FHWA or USACE (whichever agency is the 
lead federal agency) to determine when to reinitiate formal consultation and to determine 
where in the formal consultation process to begin this re-initiation. 

 

3. PROGRAMMATIC CONSULTATIONS AND STREAMLINING 

PennDOT has coordinated and developed with the USFWS several approaches to streamline the 
Section 7 consultation process.  Traditionally, these efforts have been species specific.  Examples 
of species specific programmatic approaches that have been developed or are in development 
include:   

• Maintenance Activities Exempt from Bog Turtle Review (Pub 546 2013 Version 
References);  

• December 15, 2011 Biological Opinion for Effects of the Pennsylvania Department of 
Transportation Bridge Replacement and Maintenance Program on the Northern 
Riffleshell and Clubshell in the Ohio River Basin, Pennsylvania (Appendix F);  and 
the 

• PennDOT Technical Guidance for the Evaluation of Potential Effects on the Bog 
Turtle from Transportation Actions (Appendix H). 

• Interagency Agreement Between Commonwealth of Pennsylvania, Department of 
Transportation (PennDOT) And Commonwealth of Pennsylvania, Fish and Boat 
Commission (PFBC) For A Statewide Mussel Conservation Fund, 2013.(Appendix J) 

• Technical Guidance for the Evaluation of Potential Effects on the Indiana Bat from 
Transportation Actions, 2013. (Appendix K) 

 
Strategies in development will be incorporated in future updates of this publication.  Contact 
EPDS for the most up to date information on these programmatic and streamlined processes. 
 

1) Programmatic informal consultations 

There is a programmatic informal consultation currently active, Maintenance Activities Exempt 
from Bog Turtle Review (Pub 546 2013 Version References).  Through this consultation the USFWS 
has identified the Bureau of Maintenance and Operations (BOMO) Performance Standards that 
they have concurred will result in “No Effect” on the federally listed bog turtle.  Similarly, the 
BOMO Performance Standards that “May Effect” the bog turtle are also identified.  Performance 
standards which may affect bog turtles are also identified in Publication 113, Maintenance 
Forman Manual.  Note that the bog turtle is known to exist in a limited number of counties and 
that these procedures are only required in the counties identified in the performance standard.   
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The PennDOT Technical Guidance for the Evaluation of Potential Effects on the Bog Turtle 
from Transportation Actions (Appendix H) and Technical Guidance For The Evaluation Of 
Potential Effects On The Indiana Bat From Transportation Actions (Appendix K) were developed 
through technical assistance with the USFWS; however, USFWS concurrence is pending.  
Therefore these guidance are provided as internal PennDOT documents. 
 

2) Batching consultations 

In the event that a District has more than one formal consultation to initiate within the same 
approximate timeframe, batching should be considered as a streamlining method.  Combining or 
batching projects results in a single rather than multiple 135 day consultation periods.  Provide 
the necessary information for the two or more projects combined in a single Biological 
Assessment and request that FHWA request initiation of formal consultation for the batched 
projects. 

3) Programmatic biological opinions 

The USFWS Biological Opinion for Effects of the Pennsylvania Department of Transportation 
Bridge Replacement and Maintenance Program on the Northern Riffleshell, Clubshell,  Rayed 
bean, Snuffbox, and Sheepnose in the Ohio River Basin, Pennsylvania (2012) is the currently the 
only programmatic formal consultation that has been concluded.  Re-initiation to include the now 
federally threatened rabbitsfoot has been initiated and this programmatic should be considered 
valid for this species as well. This Biological Opinion, re-initiations thereto, and the Biological 
Assessment that the Opinion was based upon are compiled in Appendix F.  The Districts to 
which this programmatic biological opinion applies are 1-0, 10-0, 11-0, 12-0 and minor 
geographic portions of Districts 2-0 and 9-0. 
 
Recognizing repetition in the effects of bridge projects on freshwater mussel species and the 
application of similar conservation measures to minimize these effects, PennDOT and USFWS 
determined that a programmatic consultation could result in a more streamlined and predictable 
Section 7 consultation process for bridge projects.  The programmatic biological opinion 
addresses the effects of the PennDOT’s Bridge Program over a five-year period. The Bridge 
Program includes bridge replacement, removal, rehabilitation, preservation, and restoration 
actions. The projects considered in the opinion are those funded, permitted, or conducted by the 
Federal Highway Administration (FHWA), U.S. Army Corps of Engineers, Pittsburgh District 
(Corps), and Federal Emergency Management Agency (FEMA) in the Ohio River basin in the 
range of the clubshell (Pleurobema clava) and northern riffleshell (Epioblasma torulosa 
rangiana).  The programmatic consultation was re-initiated in 2012 when the USFWS listed 
three additional species as endangered, the rayed bean (Villosa fabalis), snuffbox (Epioblasma 
triquetra) and sheepnose (Plethobasis cyphyus), resulting in a Programmatic Biological Opinion 
that addresses all five of these federally endangered species.  An additional re-initiation has been 
initiated to add the now federally threatened, rabbitsfoot mussel. 
 
This programmatic consultation involves a two-tiered approach: Tier 1 consists of the 
programmatic consultation on the overall bridge program, while Tier 2 involves streamlined 
consultations on individual projects carried out under the Program.  The submission of 
streamlined Tier 2 Biological  
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Assessments for individual projects being submitted under the Tier 1 consultation is required.  A 
Tier 2 BA Template has been developed and should be utilized for these submissions. The 
USFWS review period and issuance of project specific opinions and incidental take statements 
for these projects is streamlined from 135 days to a 60 day period. 
 
To ensure the protection of the federally listed mussels, PennDOT developed programmatic 
conservation measures that are required to be incorporated into bridge projects within the Ohio 
River basin that are pursued under the programmatic consultation.  The required conservation 
measures are integrated in checklist form in the Tier 2 BA Template to assure implementation. 
Conservation measures required for bridge projects within the Ohio River Basin vary based on 
predefined geographic management units.   
 

 
Management units as used in the programmatic consultation, refer to a qualitative grouping of 
mussel habitat drainage areas which, based on a review of available documentation (population 
surveys, biological opinions (BOs), water quality and sediment monitoring studies, published 
literature, etc.), share similar characteristics and site conditions resulting in a relatively 
predictable range of mussel population density.   A different range of measures for avoidance, 
minimization, conservation and recovery are applied in each of 5 major Management Units.  
Location maps identifying the management units are provided as Figures IV-3 through IV-6 and 
a summary of applicable conservation measures for each management unit is provided in Table 
IV-3.  The management units are described as follows: 
 
Management Unit 1 (MU-1) - This management unit represents some of the highest quality 
streams in Pennsylvania, including French Creek and the middle, free-flowing section of the 
Allegheny River. Numerous mussel surveys have been completed in this management unit and, 
based on a compilation of available surveys, the average T&E mussel species population density 
is  ≥ 0.5 per square meter (EnviroScience, 2007), the highest in the Ohio River basin system in 
Pennsylvania.  Due to the well-documented reference studies in this MU, the presence of high 
densities of T&E mussels is acknowledged without need for additional surveying, and 
translocations of animals in directly impacted areas is a presumed commitment. Projects located 
in Management Unit 1, having the greatest mussel population densities, will require the most 
extensive avoidance, minimization and conservation measures to be applied. Management Unit 1 
streams and rivers are located only in Districts 1-0 and 10-0. 
 

NOTE: For Tier II Biological Assessments prepared under the Programmatic Biological 
Opinion for Effects of the Pennsylvania Department of Transportation Bridge Replacement 
and Maintenance Program on the Northern Riffleshell, Clubshell, Rayed bean, Snuffbox, and 
Sheepnose in the Ohio River Basin, Pennsylvania, use the modified/streamlined FHWA BA 
Template found at Pub 546 2013 Version References.  
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FIGURE IV-3 MANAGEMENT UNIT 1 LOCATION MAP AND SUMMARY

 
 
 
Management Unit 2 (MU-2) - The average T&E mussel population densities in this 
management unit are moderate to low;  estimated at <0.5 per square meter.  Thus, the presence of 
T&E mussels species is assumed but at lesser population densities.  Conservation measures in 
this MU focus on improving water quality and mussel habitat utilizing an ecosystem-wide 
improvements  approach through the implementation of restoration activities (such as but not 
limited to, riparian buffers, appropriate substrate restoration following pier removal, dam 
removals, stream restorations in upstream tributaries to reduce siltation to downstream MU, etc.).   
A Mussel Conservation Fund (Appendix J) has been established and in-lieu-fee contribution is 
applicable for addressing conservation measures in this management unit. As of January 2012 all 
MU-2 streams and rivers are located only in Districts 1-0, 10-0 and 11-0. 
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FIGURE IV-4 MANAGEMENT UNIT 2 LOCATION MAP AND SUMMARY

 
 
 
Management Unit 3  (MU-3) - This unit includes the impounded segment of the Allegheny 
River in Pennsylvania, and other stream segments that are known to contain potential T&E 
mussel habitat but there is a lack of recent population survey information describing current 
mussel distributions.  The limited survey information presently available suggests low 
probability but, unlike Units 1 & 2, which assume population presence based on known habitat 
quality or previous surveys, drainages within Management Unit 3 lack sufficient or reliable data 
upon which to guide recovery planning or conservation efforts. Therefore, population surveys are 
required for projects involving in-stream activities in this unit. Under this programmatic, a 
minimum of a Phase 1 Endangered Species Survey is required for projects that “may affect” 
threatened or endangered mussels.  The Phase 1 survey requirements are based on the guidance 
provided in the Threatened and Endangered Mussel Finding Procedures (Pub 546 2013 Version 
References).  The application of conservation measures will be based on the results of the survey, 
and if T&E mussel densities are found to correspond to the levels of MU-1 or MU-2, the stream 
section may be appropriately reclassified and the applicable conservation measures will reflect 
this new information. Conversely, surveys in this Management Unit may reveal that these 
species are not present resulting in a “No Effect” determination and no further need to consult. 
MU-3 streams and rivers are located only in Districts 1-0, 2-0, 10-0, 11-0 and 12-0. 
 
  

Threatened and Endangered Species Desk Reference 68 December 2013 

ftp://EnvironPartner:Context_R7@ftp.dot.state.pa.us/Bureau_of_Project_Delivery/Environmental/Pub_546/Pub_546_linked_resources/SOL_438-04-6_Threatened_and_Endangered_Mussel_Finding_Procedures_former_pub_546_appendix_GG.pdf
ftp://EnvironPartner:Context_R7@ftp.dot.state.pa.us/Bureau_of_Project_Delivery/Environmental/Pub_546/Pub_546_linked_resources/SOL_438-04-6_Threatened_and_Endangered_Mussel_Finding_Procedures_former_pub_546_appendix_GG.pdf


Federal Resource Agency Coordination 

FIGURE IV-5 MANAGEMENT UNIT 3 LOCATION MAP AND SUMMARY 

 
 
 
 
 
Management Unit 4 (MU-4) - Like MU-3, this unit also includes stream reaches with little to 
no information about T&E mussel habitat or populations.  It includes all streams with drainage 
areas of at least 20 square miles and located within a mile of other KNOWN T&E mussel 
population units (i.e. MU-1 and MU-2).  Stream reaches in MU-4 are considered to have low 
potential for T&E habitat but are tributaries to known habitat areas.  Projects in such areas may 
have downstream impacts but can typically be conducted in manner that does not result in take of 
listed mussels.  Conservation measures required for projects within MU-4 focus on water quality 
protection measures within a 50-foot wide riparian buffer on both sides of the stream reach and 
stream restoration projects to improve water quality in the known mussel habitat areas. A Mussel 
Conservation Fund (Appendix J) has been established and in-lieu-fee contribution is applicable 
for addressing conservation measures in this management unit. MU-4 streams and rivers are 
located only in Districts 1-0, 10-0 and 11-0. 
 
  

Threatened and Endangered Species Desk Reference 69 December 2013 



Federal Resource Agency Coordination 

FIGURE IV-6 MANAGEMENT UNIT 4 LOCATION MAP AND SUMMARY 

 
 
 
Management Unit 5 (MU-5) – Included in MU-5 are degraded, intermittent or headwater 
streams within the Ohio River watershed which do not support suitable habitat for T&E mussels. 
Projects in this MU will individually have no effect on the listed mussels considered in the 
programmatic consultation.   Collectively, MU 5 projects are not likely to adversely affect listed 
mussels with conservation measures that include standard best management practices and E&S 
controls used for in-stream locations to protect water quality and to control invasive species. 
 
A summary of the most significant conservation measures by management unit can be found in 
Table IV-3.  Individual projects that cannot be designed or carried out to conform to the 
protective programmatic conservation measures indicated will require individual Section 7 
consultations. 
 
 
 
 
 
 
 
 
 

Threatened and Endangered Species Desk Reference 70 December 2013 



Federal Resource Agency Coordination 

TABLE IV-3: SUMMARY OF PROGRAMMATIC CONSERVATION MEASURES FOR 
T&E MUSSELS IN THE OHIO BASIN 

Conservation Measures 

Applicable Management 
Units 

MU-
1 

MU-
2 

MU-
3 

MU-
4 

MU-
5 

E&S Measures           

Water Quality & Pollution Prevention 
 Fuel, material  and waste containment, buffered from 

watercourses & inspected 
Minimized direct runoff from bridge decks 

          

Control of Invasive Species 
 Cleaning & inspection of vehicles & equipment to 

address zebra mussel and other invasive or exotic 
species 

          

Minimizing Future Maintenance Impacts 
 Utilization of materials that do not require 

maintenance such as sand-blasting and painting 
          

Minimizing Effects through Effective Communication 
 Notify and instruct contractors on all environmental 

issues & commitments & conduct daily compliance 
inspections 

 On-site inspection proficient in E&S, pollution 
prevention and other bridge & roadway related 
environmental issues 

 Post-construction monitoring for removal of 
construction debris for all projects involving in-
stream work 

          

Geotechnical Borings 
 Avoid stream impacts – drill through piers or utilize 

offsite borings 
         

Minimize Footprint Area 
 Minimize in-stream work areas 
 Minimize use of rock fills and causeways 

         

Minimizing Negative Hydraulic Effects 
 Minimize changes in river flows and reduce scour          
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Conservation Measures 

Applicable Management 
Units 

MU-
1 

MU-
2 

MU-
3 

MU-
4 

MU-
5 

Placement of New Structures 
 Limit in-stream work to one construction season 
 Place work platforms and causeways in unsuitable 

habitat or lowest mussel densities 
 Remove construction debris from streambed 

         

Minimizing Effects of Bridge Removal 
 Utilize alternatives to dropping structures in rivers 
 Utilize deconstruct methods 
 Utilize non-shattering methods 
 Restore scoured areas with natural cobble & gravel 
 Remove existing piers to below streambed level, 

unless such pier removal increases the take of 
mussels 

         

Minimizing Effects through Effective Communication 
 Notify and instruct contractors on T&E presence and 

avoidance & minimization measures 
 Include conditions related to T&E mussels in 

contracts 
 Notification to USFWS & PFBC in the event “take” 

may be exceeded 
Notification to USFWS & PFBC of spill or 
sedimentation events that might result in increased 
take of T&E mussels 

         

Maintain host fish populations if T&E mussels are present 
 Fish habitat such as deep pools, riffles and woody 

debris will be avoided or restored post-construction 
Emergent vegetation beds will be avoided or restored 
post construction 
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Conservation Measures 

Applicable Management 
Units 

MU-
1 

MU-
2 

MU-
3 

MU-
4 

MU-
5 

Mussel Salvage, Relocation and Monitoring 
 Minimize take of T&E mussels by salvaging and 

relocating to suitable habitat and/or an appropriate 
holding facility 

 Prepare a mussel relocation and monitoring plan for 
all bridge projects 

 Assess and report impacts to mussel communities 
and T&E mussels in direct and indirect effects areas 

 Monitor (one monitoring event) direct effect area 3-5 
years post construction to assess re-colonization 
Monitor (two monitoring events) relocation sites 
within 5 years post construction to assess survival of 
relocated mussels 

  

    

Take Monitoring 
 Take of T&E mussels will be monitored and reported 

based upon anticipated populations in the disturbance 
area (footprint) 

 

  

   

Conduct Mussel Surveys 
 If results indicate presence of T&E mussels at 

densities ≥.50/m2 apply conservation measures as 
indicated for MU-1 

 If results indicate presence of T&E mussels at 
densities <.50/m2 apply conservation measures as 
indicated for MU-2 

 If results do not indicate presence of T&E mussels 
apply conservation measures as indicated for MU-5 

  

  

  

Apply Conservation Recovery Measures 
 Apply measures that focus on improving water 

quality and mussel habitat utilizing an ecosystem-
wide improvements  approach through the 
implementation of restoration activities; OR 

 Contribute to the Mussel Conservation Fund 
(Appendix J) 

 

     

 

 
 
An estimate of incidental take related to the five year bridge program in the Ohio River Basin is 
included in the programmatic biological opinion.  Projects that will exceed the anticipated level 
of take described within the programmatic biological opinion will also require individual Section 
7 consultations. USFWS, PFBC and EPDS monitor overall compliance and take under the 
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programmatic biological opinion. Periodic review may result in adaptive management updates 
and/or re-initiation of the programmatic consultation. Updates are most likely to include: 
 

• Addition of new listed T&E species; 
• Modifications/improvements to BMPs based on effectiveness assessments; 
• Modifications to the Management Unit designations of certain stream reaches based on 

new survey information; 
• Modifications to translocation protocols based on post relocation monitoring or as new 

regional or national studies are completed; 
• Additions, deletions or modifications of projects included in the programmatic 

consultation; and  
• Modification of estimated take. 

 
Contact EPDS to obtain the most recent updates to this programmatic consultation. 
 

4. CONFERENCE PROCESS FOR PROPOSED SPECIES AND CRITICAL 
HABITATS 

Species and critical habitats that have been proposed for listing in the Federal Register are 
subject to the conferencing process established in 50 CFR §402.10.  Conferences are required for 
proposed Federal actions likely to jeopardize proposed species, or destroy or adversely modify 
proposed critical habitat. Conferencing is a process of early interagency coordination involving 
informal and formal discussions between a federal action agency and USFWS regarding the 
potential impact of a project on proposed species or proposed critical habitat.  The procedure is 
designed to help federal agencies identify and resolve potential conflicts between federal projects 
and species conservation by developing recommendations to minimize or avoid adverse effects 
on proposed species or proposed critical habitat. 

a. Informal Conferences 

After the USFWS project review response indicates the presence of a proposed species or 
proposed critical habitat, informal conferences or discussions can occur between USFWS, the 
federal action agency and the applicant (if any).  For projects involving federal funding, 
PennDOT, the applicant, as a designated non-federal representative, may carry out the informal 
conference with USFWS, however, it is advised that FHWA is notified and invited to conference 
with the USFWS.  During the conference, USFWS may assist in determining effects and may 
advise on ways to avoid or minimize adverse effects to proposed species or proposed critical 
habitat.   

Following informal conferencing, USFWS issues a conference report containing 
recommendations for reducing adverse effects.  These recommendations are advisory because 
the federal action agency is not prohibited from jeopardizing the continued existence of a 
proposed species or adversely modifying proposed critical habitat until the species is listed or 
critical habitat is designated.  However, if a listing becomes effective, the prohibition against 
jeopardy or adverse modification applies regardless of the project’s state of completion.  As a 
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risk management measure, USFWS recommendations may need to be utilized to avoid likely 
future conflicts. 

If it is determined that a project is likely to jeopardize a proposed species or adversely affect 
proposed critical habitat, a formal conference is required and must be initiated by the federal 
action agency (FHWA or USACE). 
 

b. Formal Conferences 

The federal action agency may request a formal conference on a proposed action.  Although the 
regulations permit USFWS to decide whether formal conferencing is appropriate, generally 
USFWS provides a formal conference if requested. 

Formal conferences follow the same procedures as formal consultation (Chapter IV.A.2).  The 
opinion issued by USFWS at the end of a formal conference is called a conference opinion.  This 
opinion follows the content and format of a biological opinion (Chapter IV.A.2.b).  Any 
recommendations contained in the conference opinion are advisory.  Again, as a risk 
management measure, the recommendations may be utilized to avoid future conflicts if the 
species is later listed.  Moreover, the incidental take statement provided with the conference 
opinion does not take effect until USFWS adopts the conference opinion as a biological opinion 
on the proposed action after the species is listed. 

Section 7 of the ESA does not provide specific timeframes for conferences.  However, by 
USFWS policy, formal conferences will follow the same timeframes as formal consultations. 

 

B. ESA SECTION 10 – EXCEPTIONS (TO PROHIBITED 
ACTS) 

Section 10 of the ESA allows for an incidental take permit to be issued by USFWS for non-
federal projects that will result in the “incidental take” of a listed species.  A non-federal 
project is a project that does not have any federal involvement, including federal funding or 
federal permitting.  Coordinate with BOPD-EPDS if a Section 10 consultation is anticipated.  
Section 10 Consultations are a rarity to PennDOT projects. 

NOTE: Federal projects (projects involving federal funding or federal permits) will follow 
the Section 7 process as described in Chapter IV.A. 

Under Section 10, a project review is conducted utilizing the PNDI Environmental Review (ER 
Tool), as outlined in Chapter III, Agency Coordination Overview.  If the PNDI receipt indicates 
that there are potentially federal species of special concern in the project area, begin additional 
coordination with USFWS.   Avoidance and minimization measures should be considered as 
alternatives to the issuance of an incidental take permit.  PennDOT and/or its consultant can 
coordinate with USFWS for assistance in determining whether a proposed action is likely to 
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result in a take, and whether a Habitat Conservation Plan (HCP) is an option to consider for a 
project.  Unlike the Section 7 consultation process, federal regulations do not specify timeframes 
for HCPs under Section 10.  Within the HCP process, the USFWS must conduct a section 7 
consultation, operating as the lead federal agency and issue a BO for the federal action of issuing 
a take permit.  This consultation has a 135 day timeframe, therefore Section 10 consultations will 
result in a timeframe of greater than 135 days. 

NOTE: The following Section 10 HCP Program information will reference USFWS as the 
administrating agency.  NMFS must also be consulted with for projects located along the 
Delaware River and some of its tributaries in District 6-0.  The NMFS follows the same 
procedures as USFWS. 

 
NOTE:  If an incidental take permit may be needed for a project, contact EPDS and the 
Office of Chief Counsel for technical assistance.  Also refer to the USFWS/NFMS Habitat 
Conservation Planning and Incidental Take Permit Process Handbook (November 4, 
1996) and the 2000 Addendum to the Handbook for further guidance.  Both of these items 
can be found on the USFWS web site (Endangered Species Program | ESA Document Library). 

 

1. THE HABITAT CONSERVATION PLAN PROGRAM 

Incidental take permits are required when non-federal activities will result in the taking of a 
federally listed threatened or endangered species.  A Habitat Conservation Plan (HCP) must 
accompany an application for the incidental take permit.  The purpose of the habitat conservation 
planning process associated with the permit is to ensure that there is adequate minimizing and 
mitigating of the effects of the authorized take.  The HCP program is administered by both the 
USFWS and NMFS.   

NOTE:  Most of the HCPs prepared for PennDOT projects will fall under the category of 
“low-effect HCPs.”  This Section 10 discussion will also refer to “large scale HCPs” and 
“regional HCPs.”  These terms are not specifically defined by USFWS, but keep in mind 
that USFWS has nationally approved HCPs that cover ten thousand to over one million 
acres. 

The following five components of a Habitat Conservation Plan (HCP) are outlined in the 
USFWS/NMFS “5 Point Policy” in the 2000 addendum to the HCP Handbook: 

• Biological goals; 
• Adaptive management; 
• Monitoring; 
• Permit duration; and 
• Public participation. 

Each of these components is detailed below. 
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a. Biological Goals 

USFWS will work with incidental take permit applicants to derive biological goals that are 
proportionate to the scope of the proposed action to ensure that they are consistent with 
conservation actions needed.  Biological goals are the broad guiding principles to operate the 
conservation program and are the rationale behind the minimization and mitigation strategies.  
Specific biological objectives are the measurable targets for achieving biological goals.  These 
goals and objectives must be based on the best scientific information available and reflect the 
conservation needs of the listed species. 

b. Adaptive Management 

Adaptive management is an integrated method for addressing uncertainty.  The primary reason 
for using adaptive management in HCPs is to allow for changes in the mitigation strategies that 
may be necessary to reach the long-term goals or biological objectives of the HCP, and to ensure 
the likelihood of survival and recovery of the listed species.  Mitigation activities of the HCP can 
be monitored and analyzed to determine if they are producing the required results.  If the desired 
results were not achieved, then adjustments in the mitigation strategy could be considered 
through an adaptive management clause of the HCP. 

Not all HCPs or listed species covered in an incidental take permit need an adaptive management 
strategy.  However, an adaptive management strategy is essential for HCPs that would otherwise 
pose a significant risk to the listed species due to significant data or information gaps.  Possible 
significant data gaps that could lead to the development of an adaptive management strategy 
include, but are not limited to, significant biological uncertainty about species information 
regarding the ecology of the species or its habitat, habitat or species management techniques or 
the degree of potential effects of the transportation project on the listed species covered in the 
incidental take permit.   

c. Monitoring 

The purpose of monitoring is not only to ensure compliance and to gauge the effects and 
effectiveness of HCPs, but also to make informed choices under adaptive management 
provisions, assist in redefining biological goals, and to provide USFWS with important 
information used to conduct range-wide assessments of species status and baseline conditions. 

There are two major types of HCP monitoring that should be incorporated into a HCP: 

• Compliance monitoring, which monitors the permittee’s implementation of the HCP, 
permit, and/or Implementation Agreement; and 

• Effects and effectiveness monitoring, which investigates the impacts of the authorized 
take and the conservation program implemented to verify progress toward the 
biological goals and objectives. 
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d. Permit Duration 

The USFWS (and the NMFS) regulations for incidental take permits outline factors to consider 
when determining incidental take permit duration (50 CFR §17.32 and 50 CFR §222.307).  
These factors include the duration of the applicant’s proposed activities, the expected positive 
and negative effects on the species of special concern, and the extent to which the conservation 
program will increase the survivability of the listed species and/or enhance its habitat.  In 
determining permit length, the USFWS also considers the extent of scientific data and 
commercial data underlying the proposed conservation program for the HCP, the length of time 
necessary to implement and achieve the benefits of the conservation program, and the extent to 
which the program incorporates adaptive management strategies. 

e. Public Participation 

USFWS has incorporated public participation into the HCP process in order to provide the public 
with an opportunity to assess, review and critique plans as they are being developed.  The 
USFWS will publish a Notice of Receipt of the permit application in the Federal Register.  The 
USFWS requires a 30-day public comment period for low-effect HCPs, and a 60-day public 
comment period for most other HCPs. 

2. APPLYING FOR AN INCIDENTAL TAKE PERMIT 

The applicant, PennDOT, should apply for an incidental take permit when it is determined that a 
non-federal project cannot avoid the incidental take of a species.  Incidental take permits are also 
issued by the USFWS during their biological opinion on projects that cannot avoid the incidental 
take of a species.  Once the determination has been made that an incidental take permit is 
needed, the Section 10 process consists of three phases: 

• The HCP development phase; 

• The permit application processing phase; and 

• The post-issuance phase. 

The following sections will discuss each of these three phases. 

a. The Habitat Conservation Plan Development Phase 

The HCP development phase is the period during which the applicant’s (PennDOT’s) project or 
activity is integrated with listed species protection needs through the drafting of the HCP.  The 
HCP integrates the applicant’s proposed project or activity with the needs of the species. It 
describes, among other things, the anticipated effect of a proposed taking on the affected species 
and how the take will be minimized and mitigated.  

This phase is typically conducted by the applicant with technical assistance from the USFWS 
and ends with a complete application package that is forwarded to the USFWS office.  A 
complete application package consists of the following: 
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• Permit application form; 

• A completed HCP; 

• Draft NEPA document (CEE, EA or EIS) for USFWS use; 

• An Implementing Agreement (if necessary). 
 

1) Permit Application Form 

The permit application form (USFWS Form 3-200) and instructions for incidental take permits 
associated with a HCP can be found in http://www.fws.gov/forms/3-200-56.pdf  There are no fees 
associated with an application in which PennDOT is the applicant.  Provide all required 
information outlined on the form, being as complete and descriptive as possible.  If there is any 
doubt as to the information’s relevance, include it with the application.  An incomplete or 
unclear application may cause delays in processing. 
 

2) A Completed Habitat Conservation Plan 

i. Mandatory Elements of a Habitat Conservation Plan 

Under the ESA [Section 10(a)(2)(A)] and federal regulations [50 CFR 17.22(b)(1), 17.32(b)(1) 
and 222.22], a HCP submitted in support of an incidental take permit application must detail the 
following information: 

• Impacts likely to result from the proposed taking of the species for which permit 
coverage is requested; 

• Measures the applicant will undertake to monitor, minimize, and mitigate such 
impacts; the funding that will be made available to undertake such measures; and the 
procedures to deal with unforeseen circumstances; 

• Alternative actions that the applicant considered that would not result in take, and the 
reasons why such alternatives are not being utilized; and 

• Additional measures as determined necessary or appropriate in coordination with 
USFWS for purposes of the plan. 
 

ii. Identifying Project Impacts 

Four subtasks should be completed to determine the likely effects of a project or activity on 
federally listed species:  

• Delineation of the HCP boundaries or plan area;  

• Collection of biological data; 
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• Identification of proposed activities that are likely to result in incidental take; and 

• Quantification of anticipated incidental take amount. 
 

a)  Habitat Conservation Plan Boundaries 

HCP boundaries should encompass all areas within the project where planned activities are likely 
to result in incidental take.  These boundaries are to be as exact as possible to avoid later 
uncertainty about where the permit applies or where permittees have responsibilities under the 
HCP.  The HCP area might also include areas necessary for mitigation. 

b)  Collection of Biological Data 

The applicant should collect and review existing information about species distribution, 
occurrence and ecology.  USFWS can assist in this process by directing the applicant to available 
information.   

c)  Identification of Proposed Activities 

The applicant should include descriptions of all of the following proposed activities in the HCP: 

• Actions that are likely to result in incidental take; 

• Actions that are reasonably certain to occur over the life of the permit; and 

• Actions over which the applicant has some form of control. 

d)  Quantification of Incidental Take Levels 

To determine the amount of incidental take that will be authorized in a permit, three things need 
to be determined: (1) how the incidental take will be calculated; (2) the level of incidental take 
and related impacts to result from the proposed project; and (3) the level of incidental take the 
Section 10 permit will actually authorize. 

Proposed incidental take levels can be expressed in the HCP in one of two ways: (1) in terms of 
the number of individuals of a species to be “killed, harmed, or harassed,” if those numbers are 
known or can be determined or (2) in terms of habitat acres or other appropriate habitat units 
(e.g. acre-feet of water) to be affected when the specific number of individuals is unknown or 
indeterminable.  The latter is expressed as all individuals occupying a given area of habitat, in 
whatever habitat unit is being used.  If known, also include the age and sex of the species in the 
project area. 

The level of incidental take of a species that would result from a project may be best determined 
by overlaying data on proposed activities, in the form of maps, with biological data compiled 
from existing sources and collected in the field.  From this, the effects of particular activities can 
be analyzed. 
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After expected take levels have been estimated, the applicant and the USFWS can begin to 
determine the final outcome of the HCP.  This is done by determining what incidental take levels 
can be authorized that are consistent with the Section 10 issuance criteria (will not “appreciably 
reduce the likelihood of the survival and recovery of the species in the wild”) and develop a 
mitigation program that is also consistent with the issuance criteria (will minimize and mitigate 
“to the maximum extent possible”).  If, in the USFWS’ judgment, initially anticipated take levels 
exceed what can be permitted under Section 10 issuance criteria, additional take avoidance and 
other mitigation measures should be developed and evaluated.  These discussions may need to be 
elevated within the Department and the USFWS if a consensus cannot be reached. 
 

iii. Monitoring 

The Section 10 regulations require that an HCP specify the measures the applicant will take to 
“monitor” the impacts of the taking resulting from project actions.  Monitoring measures 
described in the HCP should be as specific as possible and be commensurate with the project’s 
scope and the severity of its effects. 

The USFWS may agree to specific monitoring responsibilities under the HCP.  Even if not 
specified in this manner, the USFWS still has the responsibility to monitor compliance with the 
terms of particular HCPs. 
 

iv. Alternatives Analysis 

The ESA requires a description of “alternative actions to such taking.”  Two alternatives 
commonly included in the HCP are: (1) any specific alternative that would reduce such take 
below levels anticipated for the project proposal; and (2) a “no action” alternative which means 
no permit would be issued and the project would not be constructed.  For some HCPs, several 
alternatives have been considered under project development and should be included in the HCP.  
The HCP should include an explanation detailing why each of the alternatives not selected was 
dismissed. 

The USFWS does not have the authority to impose a choice among the alternatives analyzed in 
the HCP.  The USFWS’ role during the HCP development phase is to advise the applicant in 
developing an acceptable HCP, and, when necessary, to try to dissuade the applicant from 
selecting alternatives not consistent with permit issuance criteria. 

NOTE: HCPs should be labeled as “DRAFT” when submitted to the USFWS.  They 
become final after the USFWS and public reviews. 

v. Additional Measures - Implementing Agreements 

Section 10(a)(2)(B) of the ESA authorizes the USFWS to obtain “such other assurances as [they] 
may require that the plan will be implemented.”  Implementing Agreements can help assure the 
USFWS that the applicant will implement the mitigation program and other conditions of the 
HCP, while assuring the applicant that agreed upon procedures will be followed for any changes 
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in the conditions of the permit or the conservation measures for the species addressed in the 
HCP.   

Implementing Agreements are recommended for regional or other large-scale HCPs that address 
significant portions of a species’ range or involve numerous activities or landowners, for HCPs 
with long-term mitigation and monitoring programs, or where habitat protection programs are 
complicated or have other special features.  These agreements are only prepared for low-effect 
HCPs if the applicant requests its preparation. 

Typically, an Implementing Agreement includes some or all of the following elements: 

• Defines the obligations, benefits, rights, authorities, liabilities, and privileges of all 
signatories and other parties to the HCP; 

• Assigns responsibility for planning, approving and implementing specific HCP 
measures; 

• Specifies the responsibilities of the USFWS or other state and federal agencies in 
implementing or monitoring the HCP’s conservation program; 

• Provides for specific measures when habitat acquisition, transfer, or other protections 
are part of the HCP’s mitigation program; 

• Establishes a process for amendment of the HCP, where necessary; and 

• Provides for enforcement of HCP measures and for remedies should any party fail to 
perform its obligations under the HCP. 

NOTE:  USFWS template for an Implementing Agreement that can be used to develop 
agreements can be found at http://www.sdcounty.ca.gov/pds/mscp/docs/NCMSCP/Appendix_D_-
_Implementing_Agreement.pdf. 

3) Draft National Environmental Policy Act (NEPA) Document 

The USFWS will need to produce its own National Environmental Policy Act (NEPA) 
document, because issuing an incidental take permit constitutes a major federal action.  USFWS 
would be the lead federal agency, not FHWA under these circumstances.  To avoid duplicating 
work efforts, provide the USFWS with at least the draft copy of the NEPA document (CEE, EA 
or EIS) for the project for their use. 

NOTE: If an incidental take permit is required as a result of Section 10 consultation as 
discussed in Chapter IV.A.3.b.2, supply the NEPA document produced (EIS, EA or CEE) 
for use by the USFWS. 
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b. The Permit Application Processing Phase 

The permit application processing phase involves the following activities: 

• Review of the application package by USFWS; 

• Announcement in the Federal Register by USFWS of the receipt of the permit 
application for public review and comment; and 

• Determination whether the HCP meets ESA statutory issuance criteria. 
 

1) Permit Application Processing 

The applicant should forward the complete application package to the USFWS Field Office.  In 
turn, the Field Office forwards the package to the Regional Office.  No mandatory time frames 
for processing incidental take permits have been established under Section 10 or its 
implementing regulations.  The USFWS will publish a Notice of Receipt of the permit 
application in the Federal Register and process the application.  (The USFWS requires a 30-day 
public comment period for low-effect HCPs, and a 60-day public comment period for most other 
HCPs.)  If the USFWS determines, after considering public comment, that the HCP is statutorily 
complete and that the permit issuance criteria have been satisfied, the USFWS may issue the 
permit.  As part of the HCP process, USFWS must complete an internal Section 7 consultation 
on the issuance of an incidental take permit.  If the biological opinion determines that the 
issuance of the permit will jeopardize the species, USFWS is prohibited from issuing the permit.  
Additionally, USFWS must deny a permit application that is incomplete or if the application and 
HCP fail to meet issuance criteria. 

NOTE:  Under the provisions of Section 7(a)(2) of the ESA, a Federal agency that permits, 
licenses, funds, or otherwise authorizes activities must consult with the USFWS or NMFS, 
as appropriate, to ensure that its actions will not jeopardize the continued existence of any 
listed species.  USFWS is required to internally conduct its own ESA Section 7 
consultation before issuing an incidental take permit. 

 

2) Permit Issuance 

The permit must identify the listed species, stipulate the activities authorized, and indicate the 
locations where the activities can be conducted.  The permit, together with its attached terms and 
conditions, must contain sufficient information so that no question remains by the permittee as to 
the scope of the authorized taking. 

The USFWS has the authority to impose terms and conditions in the permit necessary to carry 
out the purposes of the permit.  These terms and conditions should be the same as those 
described in the final HCP, with the exception of standard conditions for all permits.  The 
following items are all standard conditions, as outlined in 50 CFR Part 13, Subpart D: 
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• Any live wildlife possessed under a permit must be maintained under humane and 
healthful conditions. 

• Permits are specific in their authorizations that set forth specific times, dates, places, 
methods of taking, numbers and kinds of wildlife and plants, location of activity, or 
authorize certain circumscribed transactions, and are to be specifically construed and 
shall not be interpreted to permit similar or related matters outside the scope of the 
permit. 

• Permits shall not be altered in any matter.  Unless specifically allowed in the permit, 
no permit shall be copied, nor any copy of a permit is to be used for unofficial 
purposes. 

• Any permit shall be displayed for inspection upon request of USFWS or to any other 
person relying upon its existence. 

• Permittees may be required to file reports of the activities conducted under the permit. 

• From the date of issuance of the permit, the permittee shall maintain complete and 
accurate records of any takings pursuant to the permit. 

• Permit holders must allow USFWS to enter the premises at any reasonable hour to 
inspect any wildlife or plant held or to inspect, audit, or copy any permits, books or 
records required to be held by the permit. 

• Permittees and any person acting under the authority of the permit must comply with 
all conditions of the permit and with all applicable laws and regulations governing the 
permitted activity. 

• Any permit holder shall surrender such permit to the USFWS upon notification that 
the permit has been suspended or revoked by the USFWS and all appeal procedures 
have been exhausted. 

• Permittees assume liability and responsibility for the conduct of any activity 
conducted under the authority of the permit. 

In some cases, the USFWS may need to incorporate additional conditions resulting from 
Section 7 consultation.  Permits should also identify protocols for handling dead and/or injured 
specimens of protected species taken under authority of the permit. 

The allowable duration of a permit is flexible, but an expiration date must be specified in the 
permit. 

The permit should also include reporting requirements necessary to track take levels occurring 
under the permit and to ensure the conservation program is being properly implemented.  Federal 
regulation (50 CFR §13.45) requires annual reports unless otherwise specified in the permit.  
Failure to submit adequate reports as required by the permit is a violation of the permit and may 
lead to permit suspension or revocation. 
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c. The Post-Issuance Phase 

The post-issuance phase is the period during which the permittee and other responsible entities 
implement the HCP and its monitoring and funding programs.  The USFWS’s responsibilities, in 
addition to any identified in the HCP, are to monitor the permittee’s compliance with the 
conservation program and other terms and conditions of the permit, and the HCP’s long-term 
process and success.  It is also USFWS policy when a permit is issued to notify the public of the 
outcome of the permit application through a Federal Register notice.  

Again, the permit should include reporting requirements necessary to track take levels occurring 
under the permit and to ensure the conservation program is being properly implemented.  Federal 
regulation (50 CFR §13.45) requires annual reports unless otherwise specified in the permit.  
Failure to submit adequate reports as required by the permit is a violation of the permit and may 
lead to permit suspension or revocation. 

3. ASSURANCES PROVIDED IN THE CASE OF CHANGED OR UNFORSEEN 
CIRCUMSTANCES 

The HCP process contains “No Surprises” assurances to non-federal landowners in cases of 
changed or unforeseen circumstances.  These assurances specify that the USFWS will not require 
additional commitments (land, water, or financial compensation) or restrictions (on the use of 
land, water, or other natural resources) beyond those specified in the HCP unless the permittee 
consents.  The regulations [50 CFR §17.32(b)(5)] provide for the following: 

• If additional conservation and mitigation measures are deemed necessary in response 
to changed circumstances and were provided for in the HCP’s operating conservation 
program, the permittee will implement the measures specified in the plan. 

• If additional conservation and mitigation measures are deemed necessary in response 
to changed circumstances and were not provided for in the HCP’s operating 
conservation program, USFWS will not require any additional conservation and 
mitigation measures in addition to those provided in the plan without the consent of 
the permittee, provided the plan is being properly implemented. 

• In negotiating unforeseen circumstances, if additional conservation and mitigation 
measures beyond those outlined in the HCP are deemed necessary to respond to 
unforeseen circumstances, the USFWS may require additional measures of the 
permittee where the HCP is properly being implemented.  Such measures are limited 
to modifications within conserved habitat areas, if any, or to the HCP’s operating 
conservation plan to the maximum extent possible.   

• Additional conservation and mitigation measures will not involve the commitment of 
additional land, water or financial compensation or additional restrictions on the use 
of land, water, or other natural resources otherwise available for development or use 
under the original terms of the HCP without the consent of the permittee. 

The USFWS carries the burden of demonstrating that such unforeseen circumstances exist, using 
the best scientific and commercial data available.
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V. STATE RESOURCE AGENCY 
COORDINATION 

Discussed in detail in Chapter II, Regulatory Background, state regulations give the state 
resource agencies the authority to protect listed species in Pennsylvania.  The Pennsylvania 
Department of Conservation and Natural Resources (DCNR) oversees Pennsylvania native 
plants, while the Pennsylvania Fish and Boat Commission (PFBC) has jurisdiction over fish, 
amphibian, reptile and other aquatic organisms, and the Pennsylvania Game Commission (PGC) 
over wild birds and mammals.  For state listed species, mitigation and /or compensation is 
appropriate (i.e. eligible for federal reimbursement) for Threatened and Endangered, species 
ONLY. 

A. STATE RESOURCE AGENCY ROLES 

1. PENNSYLVANIA NATURAL HERITAGE PROGRAM (PNHP)  

The Pennsylvania Natural Heritage Program (PNHP) is a partnership between The Western 
Pennsylvania Conservancy, The Department of Conservation and Natural Resources, The PA 
Fish and Boat Commission and, The PA Game Commission, in cooperation with US Fish & 
Wildlife Service, and is a member of the International Network of Heritage Programs called 
NatureServe. Together, these agencies conduct inventories and collect data to identify and 
describe the State’s rarest and most significant ecological features.  PNHP gathers information 
from a wide variety of sources to develop and sustain the ongoing inventory (PNDI).  These 
features include plant and animal species of special concern, exemplary natural plant 
communities, and outstanding geologic features.  Site-specific information describing these 
features is maintained in an integrated geographic information data management system 
consisting of map, manual, and computer files called the Pennsylvania Natural Diversity 
Inventory (PNDI). PNDI is continually refined and updated to include recently discovered 
locations and to describe environmental changes affecting known sites.  The goal of PNHP is to 
build, maintain, and provide accurate and accessible ecological information needed for 
conservation, development planning, and natural resource management. 

NOTE: See http://www.dcnr.state.pa.us/topogeo/field/pnhp/pnhpsites/index.htm for more 
information regarding PNHP’s outstanding geologic features, as well as what to do if these 
features are found in your project area. 

Species tracked within PNDI are those classified as Extirpated, Endangered, Threatened, Rare, 
Tentatively Undetermined or Candidate as listed by DCNR, PGC, PFBC, USFWS and species 
recommended for classification by the Pennsylvania Biological Survey 
http://www.naturalheritage.state.pa.us/RankStatusDef.aspx.  For the purposes of this desk reference 
those species for which review and environmental clearance must be pursued are those 
classified as federal and state listed species classified as Extirpated, Endangered and 
Threatened, Federally Proposed Species and Federal Listed Species or Federally 
Designated Critical Habitats.   

Threatened and Endangered Species Desk Reference 87 December 2013 

http://www.dcnr.state.pa.us/topogeo/field/pnhp/pnhpsites/index.htm
http://www.naturalheritage.state.pa.us/RankStatusDef.aspx


State Resource Agency Coordination 

In addition to species, natural community types and geologic features are identified and mapped 
based on the recommendations of PNHP ecologists and the DCNR’s Bureau of Topographic and 
Geologic Survey.  Species records and associated location information are initially gathered from 
plant and animal specimens maintained in museums, universities, and personal collections 
Intensive field surveys are conducted to verify historically known plant and animal sites and to 
search for previously undocumented locations.  Natural communities can be located through 
species records or a variety of other sources including aerial photographs, soil surveys, and 
geologic maps.  Field surveys are conducted to identify species and gather ecological data.  

Because new data is collected each field season, PNDI is continuously refreshed to reflect the 
updated information.  Therefore, depending on the magnitude and longevity of a project, review 
requests may need to be submitted more than once during the life of a project.  This is further 
discussed in Chapter VI, Listed Species Activities That Should Occur During Project 
Development. 

NOTE: More information regarding PNHP, including the most recent forms for large 
projects, can be found at their website, http://www.naturalheritage.state.pa.us/. 

2. DCNR 

As discussed in Chapter II, Regulatory Background, the Conservation of Pennsylvania Native 
Wild Plants was issued under the Wild Resource Conservation Act of June 23, 1982.   

DCNR retains two important roles related to state listed species.  First, DCNR has jurisdiction 
over all state listed native plants.  In addition, DCNR Bureau of Topographic and Geologic 
Survey maintains a listing of outstanding geologic features found in PNHP.  Second, DCNR, in 
cooperation with the Western Pennsylvania Conservancy (WPC) and The Nature Conservancy 
(TNC), maintains the Pennsylvania Natural Heritage Geographic Information System (PNHP-
HGIS).  To ensure that transportation projects do not conflict with listed plant species, 
coordination should be initiated with DCNR by submitting project review requests if indicated 
on the PNDI Receipt and for large projects (linear projects larger than allowable for review in the 
PNDI ER Tool).   

3. PGC 

As discussed in Chapter II, Regulatory Background, the PGC has jurisdiction over wild birds 
and mammals of Pennsylvania as described in 58 Pa. Code § 133.1-41.  All species reviews for 
large projects (linear projects larger than those allowable in the PNDI ER Tool) and review 
requests for additional coordination as indicated by a PNDI receipt should be sent to the PGC as 
requests for reviews are sent to the other state agencies.  The review request should be sent in the 
form of a letter that includes the following: 

• A cover letter that specifies the State Route/Township road number or project name, 
township(s) and county(s) where the project is located 

• A project description that indicates the type of work to be conducted 
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• A land cover description that includes information on potential impacts to wetlands, 
herbaceous areas, forested areas, etc. 

• PNDI search receipt results, if available 

• Color photographs 

The PGC review is based upon known locations, potential habitat, biology/behavior of the 
species, topography, type of project, etc. and is a more detailed review than a PNDI review.  All 
listed species coordination originates from the PGC Harrisburg Office (see Appendix C for 
contact information).  If a PGC response has not been received after 45 days, the PGC can be 
contacted to verify receipt of the information.  PGC reviews are valid for two years and need to 
be resubmitted to ensure the project has been cleared. 

4. PFBC 

As discussed in Chapter II, Regulatory Background, the PFBC has jurisdiction over the 
protection of fishes, reptiles, amphibians and aquatic organisms, as described in 58 Pa. Code § 
75.1-4.  Additionally, PFBC has the authority to issue “take” permits (58 Pa. Code 
§ 75.4. Special permits).  PFBC is in the process of developing implementing policy for the 
application for these permits.  Application for a permit is required if “take” of a state threatened 
or endangered species regulated by PFBC will occur.  Within the application, the applicant must 
demonstrate that the take does not result in an adverse impact to the overall species population; 
and that the project either furthers the protection, conservation or management of the species, is 
necessary in regard to public health and safety, or promotes essential research, public 
information or education.  In the absence of an executed policy implementing this regulatory 
section, PFBC has requested the development of Biological Assessments, similar to those 
developed for Section 7 of the Endangered Species Act, refer to Chapter IV.A.b.4.  Adjustment 
to this outline may be made to best fit the PFBC requirements.  Similar to the current USFWS 
procedure, PFBC will issue a state-level Biological Opinion in response to the Biological 
Assessment submission. 

While the majority of species within PFBC jurisdiction require some type of aquatic habitat, it is 
important to note that some of the listed species do not occupy aquatic habitat exclusively.  A 
few species may be found in terrestrial habitats for a portion or most of their life cycle.  In these 
cases, the presence or absence of streams, wetlands or other water bodies provides no indication 
of potential terrestrial habitat for listed species.  The PFBC relies on databases and professional 
judgment to evaluate the risk of adverse impacts to such species. 

NOTE: The absence of water features within or adjacent to a proposed project does not 
necessarily indicate the absence of protected species under PFBC jurisdiction. 

PFBC Environmental Review Procedures are outlined in 
(http://www.fishandboat.com/images/pages/forms/pfbc_des-nds-1.pdf).   In addition, for projects for 
which a PNDI Receipt has been obtained attach the receipt to the submission.  Review requests 
for larger projects (those that cannot be reviewed utilizing the PNDI ER Tool) must be submitted 
to the PFBC for review as they are to the other state agencies. 
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a. Species Impact Review (SIR) Form 

The PFBC has developed a standard form to be completed by all persons seeking a Species 
Impact Review (SIR) (http://www.fishandboat.com/images/pages/forms/pfbc_des-nds-1.pdf).  This 
form is to be used for both transportation and non-transportation projects.   Keep the following in 
mind when preparing a SIR Request Form: 

• Completion and submission of the SIR form should be done even when you have a 
PNDI search printout with a potential conflict and an assigned work number.  Include 
the PNDI search results printout with your SIR request, if available. 

• Pay careful attention in providing accurate latitude and longitude information on the 
SIR form.  Specify the latitude and longitude of the project center in degrees-minutes-
seconds format only.  

• The SIR form requests an 8½”x11” copy of a section of the USGS topographic 
quadrangle map with a clearly labeled site location.  Do not reduce or enlarge the 
map.  Maintain the standard quadrangle scale of 1:24,000.  If a linear project 
covering several topographic maps is submitted, write the name of the quadrangle on 
each map portion and clearly delineate the extent of the project area on each map. 

b. Cover Letter 

The PFBC requests that a cover letter be included with the SIR Form.  Submit a cover letter with 
a project location and a narrative description of the scope of the project.  An example of a 
properly prepared cover letter is included in Appendix D and addresses the following items.  

• Project location should include the township road or state route number (along with 
the road section, segment and offset), common name of road if available, township(s) 
and county(ies). 

• Identify any streams, wetlands or other water bodies that will be impacted directly or 
indirectly by the project.  List the impacted water by name, if possible.  If no water 
features are impacted, state this specifically. 

• Describe the project: widen a road, improve drainage, add a ramp, build a Park-and-
Ride Facility, etc.  Is the project new construction or repair or replacement to an 
existing structure?  Is the planned work on the same or a new alignment?  Is the 
planned work within the existing right-of-way, and if so, what is the width of this 
right-of-way from the existing paved shoulder of road? 

• Include color photographs in the review request package.  These photographs should 
be dated, labeled and keyed to a map so that each photograph’s location and direction 
of exposure is indicated.  This is recommended because it allows the reviewer to 
make a better judgment of the habitat of your project area, and the review process 
may be expedited by including photos. 
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NOTE: A clean copy of the PFBC SIR form is obtainable at 
http://www.fishandboat.com/images/pages/forms/pfbc_des-nds-1.pdf and an example of a 
properly completed cover letter and SIR Form can be found in Appendix D.  

NOTE: Once a reply from PFBC is received, retain the agency assigned SIR project 
tracking number on their correspondence.  In any subsequent project coordination with 
PFBC regarding species of special concern, refer to this SIR number to allow PFBC 
personnel to easily locate the specific project within their database and files. 

B. STATE RESOURCE AGENCY COORDINATION 
INITIATION 

To ensure that transportation projects do not conflict with listed species and their habitats, 
coordination should be initiated through the performance of a review utilizing the PNDI ER Tool 
accessible at http://www.naturalheritage.state.pa.us/.  If through this review further coordination 
with any of the state agencies is indicated then review requests must be prepared. Appendix D 
contains examples of review requests.  These review requests should be sent to the state resource 
agencies indicated on the PNDI Receipt for their review of possible impacts to listed species 
under their jurisdiction.  Coordination with state resource agencies should be initiated as soon as 
possible during the project development process in order to identify potential issues.  Agency 
responses are valid for two years due to data updates and classification revisions. 

NOTE:  Large projects that cannot be drawn on the ER Tool interactive map must be 
submitted to all the agencies having jurisdiction for listed species in PA for review. This is 
due mainly because the ER Tool cannot accommodate long, linear projects.   However, for 
planning purposes such as screening alternatives or design modifications (shifts), the ER 
Tool can be utilized by PennDOT without submissions to DCNR. 

The PNDI Receipt provides contact information and a list of information to include in the 
required review request.  Guidelines for submitting project review requests are described 
separately for DCNR, PGC and PFBC. These items should be included in your review request to 
avoid delays.  In addition, keep the following in mind when preparing your review request: 

• Include a detailed description of the project study area location in the letter.  List as 
much information as you can, including such items as the S.R. number, USGS 
Quadrangle name, county and township. 

• Include a project narrative in the letter.  Detail exactly what your project entails to 
enable the resource agency environmental reviewer to better determine the potential 
impacts of your proposed action. 

• Describe the land cover of the project area in your submittal letter.  Again, the 
resource agency environmental reviewer will be better able to determine the potential 
impacts of your proposed action if given as much detail as possible.  For example, if 
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the land cover of your project is an existing parking lot, potential impacts will be very 
different than a wooded project area.   

• Attach to the letter a copy of the portion of the USGS quadrangle with the location of 
the project area clearly shown.  Remember to include quadrangle name in the 
submittal letter. 

• Include photographs in the review request packages.  This is recommended by the 
resource agencies because it allows the resource agency environmental reviewer to 
make a better judgment of the habitat of your project area, and the review process 
may be expedited by including photos. 

Some of the items listed above may be additional to those listed on the PNDI Receipt; however, 
it is recommended that they be included in the initial request.  Another option is to include just 
what is required in the receipt but in some cases the reviewing agency may request additional 
information if needed.   

For all of the state resource agencies it is essential that all correspondence and coordination 
regarding listed species for a proposed project is sent to the correct agency office, program and 
review personnel.  Otherwise, a project review request may be lost or substantially delayed in 
arriving at the correct office.  Refer to the contact information indicated on the PNDI receipt 
and/or see Appendix C, Directory of Resource Agencies and PNHP Conservancies, for correct 
mailing addresses.  Absence of a reply from the jurisdictional resource agency is not to be 
assumed as an automatic project clearance.  If there is a delay in receiving a response from the 
resource agency that is greater than 30 working days from the anticipated date of receipt 
following submittal, then contact the resource agency to inquire about their receipt of the project 
review request and the status of the review.  In addition, the jurisdictional resource agencies' 
project reviews are valid for only two years from the date of their final reply regarding a species 
conflict or clearance.  After two years, project review requests must be resubmitted to the 
jurisdictional resource agency to account for any updates to species occurrence data.  A sample 
template for resubmission of a project for which a response was previously received is contained 
in Appendix E. 

NOTE:  DEP has developed its own “Policy for Pennsylvania Natural Diversity Inventory 
(PNDI) Coordination during Permit Review and Evaluation” that includes DEP procedures 
for PNDI ER Tool use.  This document can be found at 
http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-74235/400-0200-
001%20PNDI%20Policy%20.pdf. 
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C. STATE RESOURCE AGENCY RESPONSES TO LISTED 
SPECIES REVIEW REQUESTS 

The regulations do not specify a timeframe in which state agencies must complete species 
reviews; however, agencies that have Interagency Funding Agreements with PennDOT are 
required to provide expedited project and document reviews within their agreed timeframes.  
Because these Interagency Funding Agreements are renegotiated on a regular basis, contact 
Environmental Policy and Development Section (EPDS) for the specific timeframes of the 
current agreements. 

After a state resource agency reviews a project for potential conflicts with listed species, a letter 
is sent to the requestor stating the results of the review.  The response will indicate one of the 
following: 

• There are no conflicts, 

• There are potential conflicts, or 

• The project has direct impacts.  

Unlike the federal informal and formal consultation processes detailed in Chapter IV, Federal 
Resource Agency Coordination, the process of coordinating with state resource agencies is not 
specified in any regulation.  The procedures outlined in the sections below and in Figure V-1 are 
only guidelines for a typical project.  Agency coordination will vary to some extent from project 
to project and resource agency to resource agency.  

 

1. NO CONFLICTS WITH LISTED SPECIES RESPONSE 

If the agency states that there are no conflicts with state listed species, then no further 
investigation is required at this time.   

 

NOTE: Because PNDI and other databases are continually updated, coordination may be 
necessary later in the Transportation Project Development Process to confirm that this is 
still true.  Contact the District Environmental Manager to clarify when this should occur. 
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2. POTENTIAL CONFLICT WITH LISTED SPECIES RESPONSE 
If the PNDI review receipt states that there is a potential listed species conflict in a project area, 
further coordination with the agency that has jurisdiction over the species is necessary.  Table 
III-1 identifies the jurisdictions of the resource agencies.  

a. Contact the Agency with Jurisdiction over the Listed Species  

Contact the agency with jurisdiction over the potentially impacted species.  Sometimes, receiving 
further project or project area information will satisfy a resource agency by allowing them a 
more complete basis for determining whether or not there is likely to be an adverse impact to a 
listed species from the proposed project.  The agency performing the project review may not 
have received enough project details to determine the specific impacts of the project.  If there has 
already been some consultation with personnel at the jurisdictional resource agency for the 
species, and they have requested additional information, send them the appropriate information 
in reply.  For example, if the initial project review request submitted to the resource agency did 
not include color photographs, providing them now may satisfy the agency by giving them a 
better understanding of the natural environment of the project area.  A field view of the project 
area could also be helpful. 

NOTE:  When contacting an agency after a search has been done, reference your project 
by the search number that has been assigned to the project.  If you have received a SIR 
letter from the PFBC regarding a project, please provide PFBC with the SIR tracking 
number found in the upper left-hand corner of the PFBC response letter. With DCNR, 
reference the project by the number that was assigned by DCNR to the project.    

NOTE:  Screening processes that aid in the collection of relevant additional information 
may be developed for some listed species/species groups.  The Threatened and Endangered 
Mussel Finding Procedures (Pub 546 2013 Version References), the PFBC Biological 
Opinion of Pennsylvania Department of Transportation Programmatic Consultation for 
Federal and State Listed Freshwater Mussels in the Ohio River Basin within the 
Commonwealth, Appendix I,  and the Technical Guidance for the Evaluation of Potential 
Effects on the Indiana Bat from Transportation Actions (Appendix K) are examples.   

 

Based on this detailed information, the agency may decide that the project does not conflict with 
any listed species.  If the agency comes to this conclusion, document it in meeting minutes, a 
telephone memorandum, field view notes, and request a follow-up letter from the agency.  No 
further investigation is then required.  Because PNDI and other databases are continually 
updated, coordination may be necessary later in the Transportation Project Development Process 
to confirm that there are still no conflicts with listed species. If further information does not lead 
the agency to change its opinion on the potential for conflicts with a listed species in a project 
area, a species and/or habitat field view may be needed to determine the presence or absence of a 
species.  If the species is found, follow the procedures outlined in Chapter V.C.3.b. 
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b. Conduct Habitat and/or Species Field Surveys 

When the resource agency with species jurisdiction still believes that the project may cause 
potential impacts to a listed species, the agency may request that a habitat and/or species field 
survey take place.  The agency will either conduct the field survey or will ask that a field survey 
be scheduled with a qualified professional.  The simple purpose of the habitat field survey is to 
determine whether the habitat of the listed species is present in the project area.  A species field 
survey can be performed to determine if the species is present in the project area. 

1) Habitat Field Survey 

The resource agency may request that it perform the habitat field survey.  Typically, all resource 
agencies (including USFWS, if species is federally listed) are invited, as well as District 
personnel, Bureau of Project Delivery (BOPD), Federal Highway Administration (FHWA) and 
consultants, if appropriate.  

NOTE:  Depending on the project, it may be appropriate to include District Final Design 
or construction personnel on field views.  Remember that these are the individuals who are 
most knowledgeable in describing construction disturbances and impacts, as well as are 
responsible for putting commitments into construction contracts. 

If the resource agency asks that a qualified professional perform the habitat survey, a qualified 
professional will need to be hired.  Resource agencies maintain lists of qualified professionals for 
specific species or types of species.  A qualified professional is an individual who is recognized 
as a species expert and meets the criteria set by the jurisdictional resource agency. 

NOTE:  Specific habitat screening processes may be developed for some species.  The 
screening process for bog turtle habitat can be found at 
http://www.nap.usace.army.mil/Portals/39/docs/regulatory/paspgp/bt_screen.pdf.  

If the habitat of the listed species is not found in the project area, the resource agency 
representative, qualified professional, District representative or consultant will prepare a report 
documenting the findings.  If the qualified professional, District representative or consultant 
prepares the report, the District Environmental Manager should forward a copy of the report to 
the resource agency.  A letter should be requested from the jurisdictional resource agency 
documenting agreement with the report.  Depending on the results of the habitat field survey and 
whether or not the jurisdictional resource agency concurs with the report, additional field 
investigations may be required.  Otherwise, no further investigation is required at this time.  
However, additional coordination with the jurisdictional resource agency may be necessary later 
in the Transportation Project Development Process to confirm that the results of the initial 
habitat survey are still valid since PNDI and other databases are continually updated. 

If the habitat of the listed species is found in the project area, there is a possibility that the 
species might be found in this habitat.  Depending on the specifics of a project or the life 
requisites of the listed species, a species field survey may or may not be necessary.  If the species 
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is a migratory species, such as a bat species only using a particular habitat for part of the year, a 
resource agency may be satisfied with seasonal restrictions on the construction of the project.  If 
the species is more stationary, such as a plant, a species survey may be needed. 

2) Species Field Survey 

If it is concurred that a species field survey is needed, the resource agency with species 
jurisdiction will either perform the species field survey or will ask that the survey be scheduled 
with a qualified professional.   

Be aware that sometimes there are seasonal restrictions to species surveys.  Some species are not 
easily found or identified at all times of the year.  A project may be delayed if the field survey 
can only be performed during a specific time of year and the window of opportunity is missed.  
In limited instances, species may require more than one field season of surveys to verify the 
presence or absence of the species based on biological reasons. EPDS has compiled the species 
specific survey dates and developed a guide that can be useful for project planning and 
scheduling purposes.  This guide, Threatened and Endangered Species Summary Sheet, can be 
found in Appendix G. 

 

NOTE: If it is not the correct season for a species field survey, a habitat field survey can 
sometimes be performed instead. 

 
 

NOTE: Be aware that certain species have seasonal requirements for species field surveys.  
For example, the following species have seasonal survey requirements: 

 Bog Turtle (Clemmys muhlenbergii): April 15 – June 15 

 Indiana Bat (Myotis sodalis) 
   summer mist net surveys for maternity colonies: May 15 – August 15 
   mine/cave entrance surveys: April 10 – May 10 and 
  September 15 – October 31 

 Freshwater Mussels: May 15 – September 30 

 Eastern Massasauga Rattlesnake 
 (Sistrurus catenatus catenatus): May 1 – June 15 

Many native listed plant species can only be identified during their flowering and fruiting 
seasons. 
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NOTE:  A scientific collector’s permit is necessary for survey investigations that include 
intent to handle or capture listed species. Federal permits are also required if a listed 
animal is taken, held in captivity for greater than 45 days or transported across state lines.  
Certain species may require the taking of a specimen for accurate identification.  This 
permit is issued by the state resource agencies, so coordination with the state resource 
agency to determine if a collector’s permit will be required is necessary.  Collector’s 
permit applications can be found at:  

USFWS, http://www.fws.gov/forms/3-200-56.pdf; 
PFBC, https://www.scientificcollector.state.pa.us/;  
DCNR, http://www.gis.dcnr.state.pa.us/hgis-er/PNDI_DCNR.aspx; and  
PGC, http://www.pacode.com/secure/data/058/chapter147/chap147toc.html.  

 

If a survey protocol for a specific species has been developed, the protocol should be followed 
during the species field survey.  Note that these protocols are updated periodically.  Contact 
EPDS for new and updated protocols.  Not all species have survey protocols.  Survey methods 
should be developed in cooperation with jurisdictional resource agencies.  Methods should be 
agreed upon prior to conducting field surveys.  Failure to agree on survey methods may cause the 
jurisdictional agencies to reject the survey results. 

Following the completion of the field survey, the field surveyor (the resource agency 
representative or qualified professional) should prepare a report detailing the results of the 
species field survey.  The field surveyor should forward this report to the District Environmental 
Manager.  If the field surveyor is the qualified professional, the District Environmental Manager 
should forward a copy of the report to the resource agency with jurisdiction and others, as 
appropriate.  EPDS will conduct quality assurance (QA) reviews for Threatened and Endangered 
Species survey reports based on feedback from the resource agencies, concerning the quality of 
District Office prepared and reviewed survey reports.  District Offices may elect to request 
EPDS technical assistance during District review of species survey reports, however, typically 
EPDS review is redundant and therefore not required.   

If a listed species is identified during a survey, its presence has been confirmed and an evaluation 
of impacts as explained in the next section must be pursued.  However, if the listed species is not 
found in the project area during the survey, this may not be an absolute indication that the 
species is not present.  If the survey was conducted by a qualified surveyor in accordance with 
approved sampling protocols, exerting an acceptable level of effort/search time under site, season 
and weather conditions that the species would be reasonably expected to be found if present, then 
absence of the species is inferred.  If, however, conditions during the survey, qualifications of the 
surveyor or level of effort are in question, an additional species survey may be required by the 
jurisdictional agency.   Otherwise, if the jurisdictional agency concurs with the report 
determination that it can be inferred that the listed species is not present within the project area, 
then no further investigation is required. If new species information is identified during project 
development or if two or more years have lapsed since the survey (length of time is species and 
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site specific) additional survey efforts may also be necessary.   Decisions to conduct surveys 
should be made in consultation with PennDOT Project Managers, EPDS, and FHWA.  

If the listed species is found during the species field survey, PennDOT and its representatives 
will consult with the appropriate jurisdictional resource agency for the species to develop and 
implement project alternatives that avoid or minimize adverse impacts to the species and its 
habitat. 

NOTE: A copy of the species field report should be sent to the Jurisdictional Agency with 
an additional copy distributed to the Western Pennsylvania Conservancy for data entry.   

 

3. DIRECT IMPACTS ON LISTED SPECIES RESPONSE 

It may be determined during a project review that a project would have direct impacts on a state 
listed species.  When this is the case, the agency with species jurisdiction should be contacted to 
discuss the specifics of the impact.  Before contacting the agency, briefly research the life 
requisites of the species.   

a. Research the Life Requisites of the Listed Species  

It may be beneficial to briefly research the life requisites of the listed species. The life requisites 
of a species include information related to breeding, feeding, nesting, lifespan, etc.  This type of 
information may be already found in the District office if conflicts with this particular species 
have occurred in the past.  Other possible references for life requisite information are the 
internet, technical journals and academic institutions.   

b. Contact the Agency with Jurisdiction over the Listed Species  

After briefly researching the life requisites of the listed species, contact the agency with species 
jurisdiction.  Utilizing your knowledge of the species, discuss the specifics of the impact with the 
agency.   

Discuss the following types of information: 

• Is there habitat in the project area?  For nesting?  breeding?  feeding?  basking?  
hibernating? 

• Is there similar habitat nearby?  
• Is it High Quality habitat?  Medium?  Low?  Is it the best in the area? 
• Is there a seasonal element to the use of the habitat? 
• If the species is a plant or mussel, would the project take the species itself or are we 

in a “buffer zone”? 
• Would the project take all of the habitat area?  Only a portion? 
• Is it a migration route that is affected? 
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• What is the impact?  How can the impact be minimized? 
• Are field studies/surveys needed to determine the specific impacts or confirm the 

presence of the species? 

c. Avoidance and Minimization 

Once the project impacts to the listed species are understood, possible avoidance and 
minimization options can be explored.  Look at other alternatives, as well as shifts of the 
proposed alternative to avoid or minimize impacts to the species.  If the species can be avoided 
or impacts to the species can be minimized, this alternative would be the preferred alternative for 
the benefit of the listed species.  Remember that other factors such as other environmental 
resources, cultural resources and socio-economic issues are all considered in the evaluation of 
alternatives.  Alternatives analysis is further discussed in Chapter VI, Listed  Species Activities 
That Should Occur During Project Development, and Chapter VII, Listed Species Activities 
That Should Occur For Projects That Are 100% State-Funded And Involve No Major Federal 
Action.  If avoidance and minimization alternatives are not viable options, document the reasons 
(i.e. alternatives do not meet engineering criteria/design standards or cause other significant 
environmental impacts).    

If there are seasonal or migratory components for the listed species, then determine whether 
work can be limited to a certain time of year or provide design features that will minimize the 
effects. EPDS has compiled the species specific construction restrictions and developed a guide 
that can be useful for project planning and scheduling purposes.  This guide, Threatened and 
Endangered Species Summary Sheet, can be found in Appendix G. 

NOTE: Design decisions should be made by the Districts in consultation with BOPD and 
FHWA, when appropriate. 

 

Before contacting the agency with species jurisdiction (and other agencies, as appropriate) to 
discuss avoidance and minimization options, project modifications should be reviewed with 
BOPD and FHWA, when appropriate. This is to ensure that the proposed option(s) still meets the 
Purpose and Need, does not result significant impacts to other resources, meets current design 
standards, etc. If avoidance or minimization options of the project are not possible, discuss 
mitigation options.  An example of a mitigation option may be the replacement of the impacted 
habitat. 

Remember that each project and situation will be unique.  Coordination with the resource agency 
with species jurisdiction will be necessary when evaluating the avoidance, minimization and 
mitigation possibilities.  This could include, but is not limited to, any one or more of the 
following activities: 

• Meeting and/or phone calls with agency with species jurisdiction  
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• Field views 

• Life requisite research 

• Field surveys (protocols, qualified professionals, etc.) 

• Evaluation of avoidance shifts 

Typically, the project details, species survey information and avoidance and minimization 
measures will be provided to the resource agency in correspondence or a state coordination 
document.  The PFBC, in implementing its authority to issue “take” permits under 58 Pa. Code 
§ 75.4., may request the preparation of a “BA”.  In these cases prepare a BA adapting the outline 
provided for federal biological assessments outlined in Chapter IV.A.b.4.  Within the BA or 
cover letter thereto address which of the following apply: 

• the take does not result in an adverse impact to the overall species population;  

• the project either furthers the protection, conservation or management of the species, 

• the project is necessary in regard to public health and safety, and/or;  

• the project promotes essential research, public information or education.   
 

NOTE: Utilizing a process similar to the USFWS, the PFBC has issued a Programmatic 
Biological Opinion, Biological Opinion of Pennsylvania Department of Transportation 
Programmatic Consultation for Federal and State Listed Freshwater Mussels in the Ohio 
River Basin within the Commonwealth (2013 - pending), Appendix I.  The Tier II 
Programmatic Biological Assessment Template for use with projects involving the 
Pennsylvania Department of Transportation Bridge Replacement and Maintenance 
Program on the Northern Riffleshell and Clubshell in the Ohio River Basin, Pennsylvania 
(Pub 546 2013 Version References) should be utilized to prepare the BA for these projects. 

 

Situations can occur where the state resource agency with species jurisdiction does not concur 
with the alternative chosen for the project.  Good faith efforts should be made to adopt the 
resource agency’s recommendations where reasonable.  If the project requires permit approvals, 
it is advisable to seek concurrence by the resource agency.  Permits may not be granted if there 
are outstanding listed species issues.  For federally funded projects, it is ultimately the decision 
of FHWA to determine if a project will continue to move forward without the concurrence of the 
resource agency. 

NOTE:  DEP and USACE could condition their permits with resource agency 
recommendations in regard to listed species.  Refer to Chapter II.C for more information 
about these permits. 
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VI. LISTED SPECIES ACTIVITIES THAT 
SHOULD OCCUR DURING PROJECT 
DEVELOPMENT INVOLVING FEDERAL 
ACTION 

 
During the initial transportation planning phases, PennDOT and its Planning Partners, typically 
the Metropolitan and Rural Planning Organizations (MPO/RPO), take responsibility for 
identifying potential transportation problems. The Planning Partners are asked to help develop 
Project Needs, identify potential alternatives, ensure environmental responsibility, and create a 
fundable transportation plan, which contains proposals and potential projects that will sustain 
and enhance the transportation network and our Commonwealth’s communities. Once the 
Planning Partners’ proposals become projects to be developed and delivered, information from 
the Pre-Transportation Improvement Plan (TIP) and TIP Project Delivery Procedures will be 
carried through to the Post-TIP Project Delivery Procedures. For further details regarding the 
process refer to the PennDOT Design Manual Publication Series. 
 
Decisions regarding how available transportation funds are to be disbursed are made in the Pre-
TIP and TIP/STIP phases (Steps 1 through 5) of PennDOT’s Process. The Post-TIP phase 
contains the bulk of the National Environmental Policy Act (NEPA) process (Step 6). In the past, 
the Pre-TIP planning phases and the Post-TIP NEPA phases were predominately separate 
processes. However, PennDOT’s Process now includes increased consideration of project 
purpose and need, environmental impacts, alternatives, mitigation, and costs in the Pre-TIP 
phases.  We identify in this chapter the listed species related data collection and documentation 
necessary during the Pre-TIP/TIP (Steps 1 through 5) and Post-TIP NEPA (Step 6) Phases. 
 
Listed Species are one of a multitude of environmental features and issues addressed during the 
preparation of environmental documents.  In preparing documents to comply with the National 
Environmental Policy Act (NEPA), a number of issues are addressed including, but not limited 
to, wetlands, streams, productive agricultural lands, displacements, community impacts, 
economic impacts, hazardous wastes, air and noise, historic structures, archaeology, Section 4(f) 
resources, and species of special concern. 

NEPA balances all issues relevant to a project – natural resources, socio-economic and cultural 
resources, while the Endangered Species Act (ESA) and other state statutes and regulations 
mentioned in Chapter II, Regulatory Background, focus only on listed species.  NEPA, the ESA 
and the state listed species statutes and regulations are to be concurrently addressed during the 
development of transportation projects.  Listed species coordination feeds into the NEPA process 
and should be considered for all levels of NEPA documentation.  Permitting also drives the need 
for listed species coordination, as discussed in Chapter II, Regulatory Background. 

This chapter discusses all classifications of NEPA documentation – the Categorical Exclusion 
Evaluation (CEE), Bridge and Roadway Programmatic Agreement (BRPA), Environmental 
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Assessment (EA) and Environmental Impact Statement (EIS), and describes where the activities 
associated with evaluating listed species fit into the Transportation Project Development Process 
for these documents.    

NOTE: Projects cannot be processed under the BRPA if the project “may affect- is likely 
to adversely affect” a federally listed species or result in a similar outcome to a state 
threatened or endangered species 

Regardless of the class of NEPA document being prepared, listed species review and 
coordination is considered during the following steps of the Transportation Project Development 
Process: 

• Pre-TIP and TIP Activities 

• Problem Assessment (Step 1) 

• Proposal Identification In LRTP (Step 2) 

• Proposal Initiation (Step 3) 

• Proposal Definition Phase/Detailed Studies Report (Step 4) 

• Project Identification in TIP/STIP (Step 5) 

• Post-TIP NEPA Procedures/Preliminary Engineering (Step 6) 

• Administrative Activities 

• Engineering and Environmental Scoping Field View, 

• Acceptance of Project Purpose and Need, 

• Preliminary Engineering,  Environmental Study and Mitigation Development, and 

• Complete Environmental Documentation and Approval. 

• Final Design and Construction (Step 7) (see Chapter VIII,  Listed Species Activities 
That Should Occur During Final Design And Construction) 

NOTE: For more information on the preparation of a CEE, BPRA, EA or EIS, refer to 
Design Manual 1B, Publication 10B – Post TIP NEPA Procedures 

 
NOTE: If the project meets the criteria outlined in Chapter III, Agency Coordination 
Overview, for not needing listed species coordination, project review utilizing the PNDI 
ER Tool and/or review requests sent to the resource agencies are not required. 
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A. Pre-TIP and TIP ACTIVITIES 
Pre-TIP and TIP activities include project planning, screening, prioritization and programming 
onto a transportation improvement program (TIP). All projects will go through a preliminary 
environmental screening prior to being programmed on a TIP. The screening will include a 
review using the PNHP ER tool. Administrative activities also include estimating the level of 
necessary environmental documentation, selecting a consultant (optional), establishing a 
technical support data file containing pertinent technical information collected during the 
environmental evaluation, and conducting a start-up meeting. 
 
 
1. Problem Assessment (Step 1).  
 
The first step in the Process is “Problem Assessment.”  Activities related to listed species do not 
typically occur during this step of the process. 

 
2. Proposal Identification in LRTP (Step 2) 
 
Proposals to address transportation problems are evaluated using a Level 2 Screening Form. 
Readily available land use, community context, environmental, cost, and engineering 
information is collected collaboratively between PennDOT and the regional planning 
organization in a standardized way using the most appropriate personnel and documented on the 
screening form and attachments. The completion of the Level 2 Screening Form will include a 
review using the PNDI ER tool.  If the PNDI receipt indicates that further coordination with a 
resource agency is necessary, an initial species list/review request should be made to the 
agencies indicated. 
 

3. Proposal Initiation (Step 3) and Proposal Definition Phase/Detailed Studies 
Report (Step 4) 

Some more complex environmental or engineering proposals for study, and/or corridor-style 
proposals may need further refinement before determining if they should be advanced as projects 
for LRTP/TIP consideration (Step 5). Further definition of the proposal, study of the various 
alternatives and their ability to meet Purpose and Need, as well as engineering and 
environmental procedures, occurs as needed during Step 4. This step may include a Level 3 
Form, or a Detailed Studies Report (DSR), as advanced by the MPO/RPO. This is a step 
normally reserved for more complex projects, where additional study, confirmation of existing 
information, or updating that information, is necessary.  
 
If a PNDI receipt indicated the need for additional coordination, an initial species list/review 
request should be made to the agencies identified.  Upon receipt of the additional information 
requested from the resource agency, an assessment of the need for species surveys, preparation 
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of Biological Assessments, mitigation needs and related budget and schedule concerns should 
occur.  EPDS has compiled the species specific construction restrictions and developed a guide 
that can be useful for project planning and scheduling purposes.  This guide can be found in 
Appendix G.  This assessment, pursued by the MPO/RPO should occur in coordination with the 
District Environmental Manager and other PennDOT and FHWA representatives as necessary.  
The results of the assessment should be documented in the Level 3 Form or DSR.  A DSR 
includes a Description of the Problem, Purpose and Need, Alternatives Screening, Design 
Criteria, NEPA Class of Action Analysis and Anticipated Cost. 
 

4. Project Identification in TIP/STIP (Step 5) 

Candidate proposals are listed in funding categories and by prioritization in terms of timeliness 
of need to be addressed in regional TIPs, and become the short-range transportation planning 
document that is incorporated as the STIP.  The Process intends that all environmental screening 
and public participation activities are documented appropriately by this time, and that the 
documentation can be moved forward to NEPA practitioners for use, without the need for 
rework.  Since PNDI receipts are valid for two years, if more than two years has passed since this 
initial PNDI Review, it is recommended that the PNDI Review be refreshed to confirm that the 
planned and programmed schedule and budget remain appropriate.  
 
The documentation is intended to be contained in the Screening Form database (Bureau of 
Planning and Research) and include associated attachments. This documentation may be digital 
data imported into the ECMS system. This is the handoff to preliminary engineering and 
environmental clearance activities for many projects. 
 

B. POST-TIP NEPA PROCEDURES/PRELIMINARY 
ENGINEERING (STEP 6) 

 
1. Administrative Activities 

Once a project is programmed on the TIP and STIP, it is ready to begin the Preliminary 
Engineering/NEPA Decision Phase (Step 6 of the Process). In this phase, the Originating Office 
(the "lead" District, Bureau, Office, or Agency responsible for administering, developing and 
implementing the given project) will initiate the NEPA process for the project in accordance with 
the established TIP/STIP project schedule, building the analysis upon the information gathered in 
pre-TIP phases of the Process through the appropriate level of screening form (and potentially 
the Detailed Studies Report (DSR), if required). This information becomes integrated into the 
Scoping Form for the project. For more information refer to Design Manual 1B, Publication 10B 
– Post TIP NEPA Procedures. Using professional judgment, the District Environmental Manager 
will make the final determination of whether the pre-TIP information is still valid and identify 
what should be examined at the scoping field view to update and/or verify project area 
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information. The complexity of project (see Publication 10, Design Manual Part 1, Chapter 2), 
completeness of info gathered previously, timeframe between pre-TIP work and start of NEPA, 
etc. are also considered in this determination. 
 
The following sections contain a brief summary of the CEE, BRPA, EA and/or EIS activities that 
take place under each of the basic elements in Step 6 of the Transportation Project Development 
Process, as well as a discussion of how listed species activities fit into these elements. 

2. Engineering and Environmental Scoping 

Information gathered and analyses performed in pre-TIP process phases form the foundation for 
scoping in the NEPA process and subsequent analysis for the project. The Scoping 
Form/Scoping Document (hereafter to be referred to as the “Scoping Document”) is one tool that 
can help bring engineering and environmental considerations together, based upon information 
already documented and analyses already performed in pre-TIP phases. Verification of this 
information must be performed in order to accept this information as the basis for scoping in 
NEPA. (See Publication 10C, Design Manual Part 1C,, Chapter 2 for more details on Scoping 
Field View requirements.) 
 
During the scoping phase of the Transportation Project Development Process, project review 
utilizing the PNDI ER Tool or review requests for larger projects may be sent to the resource 
agencies.  Completing a PNDI ER Tool Search or sending requests at this point in the project 
development process allows for the verification of the potential presence of listed species in the 
project area.  Chapter III, Agency Coordination Overview, outlines when listed species 
coordination is required.  Refer to Chapter IV, Federal Resource Agency Coordination, for 
guidance on federal resource agency coordination and Chapter V, State Resource Agency 
Coordination, for discussion on state resource agency coordination.   

If the PNDI indicates that further coordination with any of the resource agencies is not required 
or the response of the project review request is that there are no listed species in the project area, 
coordination with the resource agencies is complete for the present time.  If the PNDI Receipt or 
the response of the project review request is that there are potentially listed species in the project 
area, continue coordination with the appropriate agency or agencies as outlined in Chapter IV, 
Federal Resource Agency Coordination, and Chapter V, State Resource Agency Coordination.  
Note that the project budget and schedule may require adjustment if a PNDI Review identifies 
the presence of a listed species that was not identified during the Pre-TIP and TIP Activities. 

 

NOTE:  Although not required, it is recommended that a PNDI ER Tool Review be 
conducted as early as scoping to verify the potential presence of listed species in the 
project area.  This knowledge allows listed species issues to be addressed early in project 
development.  If needed, plans may be designed to avoid species and/or habitat thus 
reducing project costs while conserving the species. 
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3. Project Needs 
 
A sound need enhances the credibility of the project and promotes the acceptance of the 
improvements proposed during alternatives development. Definition of the project need dictates 
the criteria by which alternatives will be measured. Project needs are expressed as problem 
statements. The needs are not presented as solutions to correct deficiencies, but rather present the 
deficiencies followed by a brief discussion of how it is known that the problems exist. The 
activities involved in conducting a needs analysis and documenting project needs are detailed in 
Publication 319, Needs Study Handbook. 

A purpose and need statement is a fundamental requirement when developing a proposal that 
will require future NEPA documentation. In addition, some other federal processes, such as 
granting a Section 404 permit, also require the generation of a purpose and need statement in 
order to apply for the permit.  
 
Within the ESA consultation processes for federally listed, project need statements may impact 
the delineation of the Action Area.  Purpose and need statements related to economic 
development may increase the Action Area for the ESA analysis.  Caution should be utilized and 
documentation related to the question, “But for the transportation project would the other 
development occur?” should be included in the documentation related to the Project Purpose and 
Needs.  If other planned development would not occur, but for the transportation improvement, 
then it should be anticipated that the Action Area for ESA consultation will expand to address 
the additional development and the associated effects of that development, unless that 
development also requires a federal action for which ESA Section 7 consultation would occur.   
 
Agencies should review the purpose and need of the project and provide the Project Team with 
any comments. The Project Team should consider agency (and public) comments before seeking 
FHWA concurrence on purpose and need. 
 
If project review requests were sent to the resource agencies during the scoping phase and the 
result was a potential conflict with a listed species, continue to coordinate with the resource 
agency or agencies, as necessary, and as outlined in Chapter IV, Federal Resource Agency 
Coordination, and Chapter V, State Resource Agency Coordination.  If PNDI ER Tool review 
and/or project review requests were not pursued during the scoping phase, these activities can be 
pursued during the needs analysis phase. 

NOTE: As the next phase involves alternatives development and environmental impact 
analysis, it would be useful to know if any listed species exist or are likely to occur in the 
project vicinity.  This knowledge could facilitate the alternatives development and 
analysis. 
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4. Preliminary Engineering, Environmental Study and Mitigation 
Development  

 
NOTE: Detailed information on alternatives development and selection, NEPA and 
mitigation development is available in the Design Manual 1B, Publication 10B, Post-TIP 
NEPA Procedures. 

 

a. Listed Species Activities for a BRPA, CEE or an EA 

For CEEs and EAs, all coordination, including any necessary field work, should be completed 
during this period.  If project review updates/verifications utilizing the PNDI ER Tool and/or 
review requests for listed species are required and have not been sent for the project, they need to 
be sent at this time.   

Listed species issues are important in the development of project alternatives.  Before 
alternatives can be developed, the project team needs to know whether there are listed species 
that should be avoided or impacts to the species that need to be minimized in the project area.  
Refer to Chapter IV, Federal Resource Agency Coordination, for guidance on coordinating 
with federal resource agencies and Chapter V, State Resource Agency Coordination, for 
discussion on state resource agency coordination. 

Where conflicts with listed species are found to occur, avoidance and minimization alternatives 
should be considered and analyzed.  CEEs and EAs may not have much in the way of options for 
avoidance and minimization alternatives that will meet the needs of the project.  If avoidance or 
minimization is not possible, mitigation measures may then need to be developed. 

If impacts to a listed species or designated critical habitat cannot be avoided or minimized 
through engineering design, mitigation should be considered. Coordination with FHWA and 
appropriate environmental agencies may be necessary in developing mitigation measures. 
Mitigation measures to consider will depend upon the specific impacts of the project. When 
mitigation is necessary, mitigation commitments must be documented in Part A under the 
individual resources. This information will be automatically transferred to the mitigation 
summary page, Part B, Section E, of the CEE. 
 

NOTE: Design decisions should be made by the Districts in consultation with BOPD and 
FHWA, when appropriate. 

The official mitigation commitments are entered into the Environmental Commitments and 
Mitigation Tracking System (ECMTS) for tracking through the Final Design/Construction Phase. 
The Originating Office will prepare a draft ECMTS Report that includes a Mitigation Tracking 
System Matrix. 
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b. Listed Species Activities for an EIS 

In the Preliminary Alternatives Analysis, before preliminary alternatives are developed, it is 
extremely helpful if the project team knows whether there are listed species that should be 
avoided or impacts to the species that need to be minimized in the project area.  Listed species 
issues are important to recognize in the development of preliminary alternatives and become a 
factor in the screening of alternatives.  If PNDI ER Tool and/or project review requests for listed 
species were not previously sent, they should be sent during the Preliminary Alternatives 
Analysis. 

In the Detailed Alternatives Analysis, listed species issues are an important factor in the 
identification of a preferred alternative. 

NOTE:  If all of the alternatives contained in the Detailed Alternatives Analysis impact a 
federally listed species, revisiting other alternatives evaluated in Preliminary Alternatives 
Analysis may be necessary. 

 
NOTE: Review any project modifications with BOPD engineers before discussing with 
the resource agencies to ensure that the Department can commit to these changes. 

Where conflicts with listed species are found to occur, avoidance and minimization alternatives 
should be considered and analyzed.  This issue is weighted with the other NEPA project 
issues to identify the best alternative solution for the project.   

If impacts to a listed species or listed designated critical habitat cannot be avoided or minimized 
through engineering design, mitigation should be considered. Coordination with FHWA and 
appropriate environmental agencies may be necessary in developing mitigation measures. 
Mitigation measures to consider will depend upon the specific impacts of the project. When 
mitigation is necessary, mitigation commitments must be documented in the Environmental 
Consequences Section under the individual resources and the preferred alternative discussion. 
  

NOTE: Design decisions should be made by the Districts in consultation with BOPD and 
FHWA, when appropriate. 

 
The official mitigation commitments are entered into the Environmental Commitments and 
Mitigation Tracking System (ECMTS) for tracking through the Final Design/Construction Phase. 

NOTE: Mitigation commitments contained in Part B, Section E of the CEE, as well as 
ECMTS, are commitments of both PennDOT and FHWA and are agreed to and approved by 
the District Executive for Level 1 CEEs and by the Division Administrator of FHWA for 
Level 2 CEEs. 
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The Originating Office will prepare a draft ECMTS Report that includes a Mitigation Tracking 
System Matrix. 

5. Documentation and Approval 
 
During CEE documentation and approval, the CEE or BRPA form is completed, reviewed, 
revised and ultimately approved.  For a level 1a CEE document, approval is by the District 
Environmental Manager.  For a level 1b CEE document and BRPA Matrix, approval is by the 
District Executive.  For a level 2 CEE document, the FHWA is the approval agency. 

In the final portion of the Preliminary Engineering/NEPA Decision Phase, a determination is 
made on whether to issue a NEPA decision on a project allowing the project to move into the 
Final Design/Construction Phase where the plans, specifications and estimates for constructing 
the project are prepared and right-of-way is acquired. At this point, inclusion of the fully-funded 
project on the TIP/STIP and if necessary the Long-Range Transportation Plan (LRTP) is also 
confirmed. 

 
 
The BRPA and CEE review and approval process is an automated process that is initiated when 
the CE Package is submitted. The CE Expert System automatically generates email notifications 
to required reviewers and the appropriate approval authority. 
 

During EA documentation and approval, the following activities occur: the EA form is 
completed; a draft of the EA is then reviewed and forwarded to FHWA for approval; FHWA 
approves the EA for advertisement of availability; EA availability is advertised for public 
comment; a public hearing is conducted (if necessary) or the opportunity for a public hearing is 
advertised; the project team reviews and prepares responses to comments/testimony; and the 
District submits a request for Section 401 Water Quality Certification (WQC) and applies for the 
Section 404 permit (if applicable); the Project Manager sends a request for a Finding of No 
Significant Impact (FONSI) to the Bureau of Project Delivery (BOPD); BOPD sends a request 
for a FONSI to FHWA; FHWA issues the FONSI; BOPD submits the Act 120/Section 2002 
Finding to the PA Secretary of Transportation for approval; BOPD publishes a notice in the 
Pennsylvania Bulletin and the originating office places advertisement in local newspapers; and 
the Pennsylvania Department of Environmental Protection (DEP) issues the Section 401 WQC 
and the U.S. Army Corps of Engineers (USACE) issues the Section 404 permit (if applicable). 

NOTE: The preceding information assumes that the concurrent NEPA/404 Process is 
being implemented.  If the EIS is not serving as the 404 application, then the 404 permit is 
not applied for until Final Design. 

NOTE: A project may be deferred from further consideration due to impacts, costs or 
controversy identified during the Preliminary Engineering/NEPA Decision Phase. 
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NOTE: The Chapter 105 Permit is generally not applied for until Final Design.  401 WQC 
and the Section 404 Permit may be applied for in Final Design as well, if the 
concurrent/integrated NEPA/404 Process is not being followed. 

For an EIS project, a Pre-Draft EIS is prepared; the Pre-Draft EIS is submitted to BOPD, Chief 
Counsel and FHWA for review; revisions are made and the official Draft EIS is prepared; BOPD 
obtains FHWA’s approval to circulate the Draft EIS; the District requests 401 WQC from DEP 
and the Section 404 permit application is submitted to the USACE (if applicable), copies of the 
Draft EIS are printed; the Draft EIS is circulated; the public hearing notice is published and the 
45-day comment period is established; a project newsletter can be published; and a plans display 
and public hearing is conducted.  After the close of the comment period, the agency and public 
comments are compiled and analyzed; draft responses are prepared and included in the Final 
EIS; the Final EIS is prepared and reviewed by BOPD and FHWA; FHWA approves the Final 
EIS for circulation; the availability notices are published and the 30-day review period is 
established; the Final EIS is distributed to the agencies and made available to the public; any 
comments received on the Final EIS are compiled, analyzed and provided to FHWA for its 
consideration in issuing the Record of Decision (ROD). The ROD then involves the following 
activities: a ROD is drafted by FHWA and a signed copy is forwarded to BOPD; BOPD submits 
the Act 120/Section 2002 Finding to the PA Secretary of Transportation for approval; a notice of 
Location/Design and ROD approvals are published in local newspapers; the environmental 
findings are announced in the Pennsylvania Bulletin; and a newsletter may be published.  The 
401 WQC and the Section 404 Permit may be issued following the ROD (if applicable). 

NOTE: The preceding information assumes that the concurrent NEPA/404 Process is 
being implemented.  If the EIS is not serving as the 404 application, then the 401 WQC 
and 404 permit is not applied for until Final Design. 

 

Listed species identification and coordination will need to be completed prior to the CEE 
approval or issuance of a FONSI or ROD.  If a resource agency has comments related to impacts 
to a listed species, these comments may need to be addressed and further coordination with the 
agency may be necessary prior to the CEE approval or issuance of a FONSI or ROD.  Fully 
document the coordination, studies, consultation and mitigation commitments in the project 
NEPA document. 

Coordination with the resource agencies may need to be renewed prior to the application for 
permits if the agency response letters for the project are more than two years old.  PNDI reviews 
require refreshing every two years to assure that any recent species identifications are captured 
and addressed within the NEPA process. 
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NOTE: If no listed species coordination was needed for a project, provide an explanation 
in the CEE or EA documentation.  This may involve simply attaching the PNDI Receipt 
and any other additional coordination correspondence appropriate. 

The official mitigation commitments are entered into the Environmental Commitments and 
Mitigation Tracking System (ECMTS) for tracking through the Final Design/Construction Phase. 
The Originating Office will prepare a draft ECMTS Report that includes a Mitigation Tracking 
System Matrix. 

 

NOTE:  CEEs, EAs and EISs vary greatly in the time it takes to complete the preliminary 
design and environmental clearance phase of the Transportation Project Development 
Process (obtain the CEE Approval, FONSI or ROD).  PNDI ER Tool review for listed 
species and/or agency review requests should be sent early in preliminary design to allow 
listed species issues to be fully considered during alternatives development and evaluation.  
It should be noted that database information on listed species is updated continually.  For 
this reason, it is suggested that review requests be updated periodically.  As a rule, if the 
PNDI Receipt or agency response letters are more than two years old, they will need to be 
updated prior to the CEE Approval, EA availability notice, DEIS circulation, FEIS 
circulation, FONSI or ROD issuance.  For this reason, EISs, which take several years to 
complete, may require one or more listed species review updates.  CEEs and EAs, which 
take less time to complete, may only need one update. 
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VII. LISTED SPECIES ACTIVITIES THAT 
SHOULD OCCUR FOR PROJECTS THAT 
ARE 100% STATE-FUNDED AND INVOLVE 
NO MAJOR FEDERAL ACTION 

Listed species are one of a multitude of environmental features addressed during the preparation 
of environmental documents.  This chapter addresses listed species activities that should 
occur during projects that are 100% state-funded (in both design and construction) and do 
not require any other major federal action (federal permits, etc.).   

NOTE: An incidental take permit is considered a major federal action when issued by 
the U.S. Fish and Wildlife Service (USFWS) under Section 10 of the Endangered 
Species Act (ESA).  If one of these permits is required for a project that was previously a 
100% state-funded project with no other major federal action, the National Environmental 
Policy Act (NEPA) would now apply to the project.  A NEPA document (CEE, EA or EIS) 
would need to be prepared, with USFWS as the lead federal agency.  Contact the Office of 
Chief Counsel for guidance during project development. 

In the absence of federal funds or other major federal action, an Environmental Evaluation 
Report (EER) or Environmental Documentation (ED) would be prepared, rather than an 
Environmental Impact Statement (EIS), Environmental Assessment (EA) or Categorical 
Exclusion Evaluation (CEE).  EERs and EDs are prepared to comply with PA Act 120: The 
Administrative Code of 1929, 71 P.S. §512(b), and other applicable laws, including those related 
to listed species. 

NOTE: FHWA is not consulted on EERs or EDs.  EERs and EDs are prepared when the 
project is 100% state-funded and does not involve any other major federal action; 
therefore, no federal oversight is required. 

An Environmental Evaluation Report (EER) is required by PA Act 120 if both of the 
following conditions exist: 

• The project is a transportation route or program; and 

• The project requires new or additional right-of-way. 

If none or only one of the two aforementioned conditions applies to the project, an EER is not 
required by PA Act 120; however, it may be appropriate to prepare Environmental 
Documentation (ED) for the project file. 

The Department makes the decision on how to approach the development of the EER or ED.  
This is dependent on whether the project would have been classified as a CEE, EA or EIS under 
the federal regulations.  EERs are required to be prepared for projects that are transportation 
routes or programs (EAs and EISs under the federal regulations) and require new or additional 
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right-of-way.  EDs are not classified as transportation routes or programs, but the Department 
recommends that EDs be prepared and put in the file for projects that would be considered CEEs 
under the federal regulations. 

In general, development of a project as an EER or ED would follow the same process as for  a 
CEE, BRPA, EA or EIS.  Follow the process outlined in Chapter VI, Listed Species Activities 
That Should Occur During Project Development. 

On the federal level, EER and ED consultation with the USFWS (and the National Marine 
Fisheries Service (NMFS)) occurs under Section 10 of the ESA, rather than Section 7 
because of the lack of federal agency involvement.  Refer to Chapter IV.B, ESA Section 10 – 
Exceptions (To Prohibited Acts), for more information regarding Section 10 of the ESA.   

An incidental take permit is considered a major federal action when issued by the USFWS under 
Section 10 of the ESA.  If one of these permits is required for a project that was previously a 
100% state-funded project with no other major federal action, NEPA would now apply to the 
project.  A NEPA document (CEE, EA or EIS) would need to be prepared, with USFWS as the 
lead federal agency.   

NOTE: For more information on the preparation of an EER or ED, refer to Design Manual 
1B, Publication 10B – Post TIP NEPA Procedures.  
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VIII. LISTED SPECIES ACTIVITIES THAT 
SHOULD OCCUR DURING FINAL DESIGN 
AND CONSTRUCTION 

Following the completion of the Preliminary Design and Environmental Clearance phase of the 
Transportation Project Development Process, a project enters into Final Design, followed by 
construction.  There are specific listed species activities that need to occur during these two 
phases.  This chapter will describe the listed species activities that need to take place. 

A. ECMTS Report Summary 
 
The District Project Manager will provide an electronic version and one hardcopy of the updated 
ECMTS Report to the Final Design Engineer and Environmental Manager/Monitor (either in-
house staff or consultant) to ensure that all applicable mitigation commitments are incorporated 
into the Plans, Specifications, and Estimate (PS&E) package submission. These mitigation 
commitments must include all commitments to address listed species including any terms and 
conditions, prudent and reasonable measures, and similar as specified in Biological opinions, 
permits and other agency coordination documentation.  
 
The ECMTS Report and Special Provision (see Sample ECMTS Special Provision of 
Attachment C) are to be a part of the bid package made available to Contractors at the time the 
project is let for bid. The District Environmental Manager (or their unit designee) is to be invited 
and is to attend the pre-bid meeting for those projects where there are specific environmental 
commitments beyond routine commitments such as mitigation items to address listed species.  
 
Upon completion of the project, the Contractor will submit copies of the completed ECMTS 
Report to the Construction Project Manager, Construction Services Engineer and the 
Environmental Manager. Upon verification that all mitigation commitments have been 
incorporated, the Construction Project Manager will sign and date Part 4 of the Mitigation 
Tracking System Signature Page. The Project Manager then coordinates with the Environmental 
Unit and arranges for a field view, as needed.  
 
The Environmental Manager will concur that all commitments and mitigation have been 
implemented and will sign and date Part 4 of the Mitigation Tracking System Signature Page and 
return it to the Construction Project Manager. After which the Project Manager will send one 
copy of the signed Signature Page to both the Construction Services Engineer and the Contract 
Management Unit. The Contract Management Unit will mark the ECMS Project Development 
Checklist item, Mitigation Requirements Met, complete. The Construction Project Manager will 
archive the completed ECMTS Report with the project records. 
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B. FINAL DESIGN 
The Final Design phase occurs after the completion of the Preliminary Design and 
Environmental Clearance phase.  Final Design involves preparation of the final plans, 
specification and estimates (PS&E) needed to actually construct the project.  In addition, project 
permits are obtained and right-of-way acquisition is completed.  The following types of listed 
species activities may occur during the Final Design phase: 

• Continued coordination with resource agencies and/or follow-up field studies; 

• Incorporation of mitigation commitments into project design and construction 
contracts (PS&E package); 

• Resubmission of species review requests to resource agencies at the time of 
permit applications, if the clearance letters become more than two years old 
from the most recent response letter to the submission of the project permit;  

• Incorporation of Best Management Practices for listed species; and 

• Changes in project design/ impact area. 

The following sections discuss when these listed species activities are necessary during Final 
Design of a project. 

1. CONTINUED COORDINATION WITH RESOURCE AGENCIES AND/OR 
FOLLOW-UP FIELD STUDIES 

Sometimes the mitigation commitments in the environmental clearance document specify 
follow-up coordination with the resource agency and/or additional field studies during Final 
Design to determine whether the species is still there or to gain more knowledge on its habits.  
All of this may shape the final mitigation to be completed.  The mitigation commitments in the 
NEPA document would have specified continued coordination with the resource agency during 
Final Design to determine a final mitigation plan for the species.  In addition to the NEPA 
document, mitigation commitments (prudent and reasonable measures) are presented in the 
Biological Opinion, HCP or incidental take statement and should be contained in the mitigation 
report, if one was prepared for the project. 

NOTE: For example: Short-eared Owls (state-endangered) were found nesting in an area 
adjacent to the right-of-way of the selected alternative for a proposed roadway project.  
Because the owl could nest anywhere within a specific type of habitat, it was monitored 
each year to more specifically determine the project effect on the species.  Further studies 
conducted during Final Design revealed that two years after the initial studies were 
conducted, owls were observed in the project area, but did not nest.  This information was 
used to help define the appropriate actions/mitigation to be taken. 
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2. INCORPORATION OF MITIGATION COMMITMENTS INTO PROJECT 
DESIGN AND CONSTRUCTION CONTRACTS 

Mitigation commitments are often made during the Preliminary Design and Environmental 
Clearance process.  Mitigation for listed species could include such activities as habitat 
restoration, replacing an impacted habitat, protecting a sensitive area during construction, 
restricting certain activities during a specific timeframe of the year, relocating a listed species, or 
numerous other species-specific options.  If mitigation commitments are made, these 
commitments must be integrated into the Final Design plans and specifications for the project.  It 
is important to ensure that mitigation commitments are written directly into the PS&E 
construction contracts, as it is the PS&E that is used by the contractor to eventually construct the 
project.  It is important that commitments made in the Preliminary Design and Environmental 
Clearance phase and any specific permit conditions are incorporated into project plans, because 
they are legally binding.  Mitigation commitments are identified in the ECMTS Report.  
Mitigation commitments should be tracked through the Final Design and Construction processes.  
These commitments may include monitoring of populations or habitat mitigation measures and 
may, in some cases, extend beyond Final Design and Construction processes. 

NOTE:  Additional information regarding when mitigation commitments are made in 
coordination with the resource agencies on a project is discussed in Chapters IV.A.2.b.2, 
V.D.2 and V.D.3.  

3. RESUBMISSION OF SPECIES REVIEW REQUESTS TO RESOURCE 
AGENCIES AT THE TIME OF PERMIT APPLICATIONS 

In many cases, permits are not obtained for a project until Final Design.  If the listed species 
coordination conducted in the Preliminary Design and Environmental Clearance phase of the 
project is more than two years old, the permit application will require renewed PNDI ER Tool 
Review and/or review requests.  This renewed contact ensures that there are no newly listed 
species or recently discovered species located within the project impact area.  Procedures for 
submitting project review requests to the resource agencies can be found in Chapter V, State 
Resource Agency Coordination.  When you are re-requesting a review from an agency, the 
request should specifically reference the date(s), result(s) and assigned search number of the 
original request.  A copy of the original response should also be attached.  An example template 
for resubmitting a resource agency review request can be found in Appendix E.  Assuming this 
updated coordination reveals no new species listings, the project can continue. If the review 
request response shows that there is a conflict with a species, then the appropriate coordination 
with the agency with jurisdiction over that species is required.  Refer to Chapter IV, Federal 
Resource Agency Coordination, and Chapter V, State Resource Agency Coordination, for 
discussions on how to proceed through resource agency coordination. 

4. BEST MANAGEMENT PRACTICES FOR LISTED SPECIES 

If there is a known listed species on the project site, a Best Management Practice (BMP) 
appropriate to the protection of that particular species or its habitat might be required.  These 
practices will specifically address any project-related pollution issues and how areas sensitive to 
listed species are to be avoided or protected, where possible.   
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Examples of potential BMP’s include: 

• Specialized Pollution, Prevention & Control Plans 
• Cutting restrictions 
• Culvert depressions 
• Culvert baffles 
• Restricted causeway, cofferdam or other work areas 
• Seasonal limits on specific activities 
• Time of day restrictions on blasting and construction noise 

The Final Design Engineer, with assistance from the Environmental Monitor (or District 
Environmental Unit), will prepare environmental mitigation Special Provisions for inclusion in 
the design plans (and PS&E package), as necessary, to ensure that the mitigation measures 
requiring special construction actions are implemented during construction. The Final Design 
Engineer will also prepare an ECMTS Special Provision to define how the contractors will 
maintain and sign-off of on the Mitigation Tracking System Matrix of the ECMTS Report. The 
ECMTS Special Provision and the ECMTS Report will be attachments to the project contract 
documents. This ensures that the terms and conditions of the environmental requirements are 
fully disclosed at the time of bid letting.  

5. CHANGES IN PROJECT DESIGN/IMPACT AREA 

Occasionally, design refinements made in Final Design lead to changes in the project impact 
area.  This could include changes in the footprint of the alignment, type of structures being used, 
sizing of culverts, Erosion and Sedimentation Control Plans, or other items determined from the 
additional studies conducted in Final Design.  These studies include such things as detailed 
geotechnical work, earthwork balances, hydrologic and hydraulic analyses and other engineering 
evaluations.  Where project impacts extend beyond the area originally covered in the 
environmental clearance document (CEE, BRPA, EA, EIS), additional coordination regarding 
listed species will be needed.  Clearance for listed species should be resubmitted based on the 
new study area.  This should be coordinated with the District Environmental Manager or 
environmental staff. 

NOTE: If possible, get the appropriate County Conservation District involved as early as 
possible to review Erosion and Sedimentation Control Plans.  Changes in Erosion and 
Sedimentation design may require additional coordination with the resource agencies.   

 
NOTE: For projects where an incidental take permit has been issued, the ESA Section 7 or 
10 processes may need to be reopened if projects extend beyond the area originally 
designated or if there is a change in the project type or design.  Additional informal and 
formal consultation with the USFWS may be necessary. 
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C. CONSTRUCTION 
By the time a project enters the construction stage, listed species coordination has already been 
performed.  According to the coordination criteria discussed in Chapter III, Agency 
Coordination Overview, coordination is most likely required for projects that involve or lead 
directly to construction.   

The following types of listed species activities may occur during the construction phase of a 
project: 

• Fulfillment and documentation of mitigation commitments; and 

• Listed species coordination for special situations that occur during construction.  
These activities will be discussed separately below. 

In addition, the following listed species related items must also be kept in mind during the 
construction phase of a project: 

• A representative from the District Environmental Unit should be invited to the 
Pre-bid and Pre-Construction meetings, especially when there are listed species 
involved.  The species in question and its habitat should be discussed at this 
meeting; 

• Stipulations regarding endangered and threatened species should be included on 
the Erosion and Sedimentation (E&S) Plan and in the Contract Notes.  It is 
recommended that the E&S Plan and Contract Notes be reviewed by the 
resource agency(ies) having jurisdiction for the endangered and threatened 
species. All changes to the E&S Plan or construction approach that might alter 
the specifications for endangered and threatened species on the projects should 
also be reviewed with the jurisdictional agency for the species. 

• Construction personnel should make sure that copies of all permits, appropriate 
contact names and numbers, etc. are available at the project site, and 

• All personnel must be aware of, informed, and follow through with proposal 
and mitigation commitments and permit conditions. 

NOTE:  When emergency situations occur in an established listed species area, contact the 
District Environmental Manager.  The District Environmental Manager should 
immediately coordinate with the jurisdictional resource agency(s) to determine a course of 
action. 

1. FULFILLMENT OF MITIGATION COMMITMENTS 

Mitigation commitments are often made during the Preliminary Design and Environmental 
Clearance process.  Mitigation for listed species could include such activities as habitat 
restoration, replacing an impacted habitat, protecting a sensitive area during construction, 

Threatened and Endangered Species Desk Reference 121 December 2013 



Listed Species in Final Design and Construction 

restricting certain activities during a specific timeframe of the year, relocating a listed species, or 
numerous other species-specific options.  For example, a sensitive area may be fenced off during 
construction, so that no work is conducted in that area of concern.  If mitigation commitments 
are made, these commitments must be integrated into the design of the project and must be 
addressed during construction.  Mitigation commitments, including all of the details, are written 
directly into the plans, specification and estimates (PS&E) construction contracts.  It is important 
to confirm that contractors fulfill these commitments.  

NOTE:  For more information regarding when mitigation commitments are made in 
coordination with the resource agencies on a project, refer to Chapters IV.A.2.b.2, V.D.2 
and V.D.3.  

2. LISTED SPECIES COORDINATION FOR SPECIAL SITUATIONS THAT 
OCCUR DURING CONSTRUCTION  

Listed species coordination is typically conducted in the Preliminary Design and Environmental 
Clearance phase of the project.  If it is determined that there will be additional construction 
impacts beyond the impact area cleared in the CEE, BRPA, EA or EIS, resource agency 
coordination should be initiated to ensure that activities in this additional area will not cause 
adverse impacts on listed species.   

Typically, waste and borrow areas are not included as part of the project right-of-way and project 
description during the Preliminary Design and Environmental Clearance coordination.  These 
areas are usually identified by the contractor immediately prior to construction.  For example, a 
waste or borrow area may not be identified until a contractor designates an area.  It is the 
responsibility of the contractor to obtain permits, if necessary, prior to use of these waste and 
borrow areas.  These permits may require the contractor to coordinate with the resource agencies 
regarding listed species.  If listed species are identified in project development, the contractor 
should be made aware and directed to avoid these sensitive areas. 

The following items are other examples of special situations that may require additional listed 
species coordination.  Contact the District Environmental Manager to determine the need for 
coordination if the following types of situations occur: 

• Changes in Erosion and Sedimentation Control Plans, 

• Changes in access or staging areas, 

• Permit amendments, 

• Changes in construction sequencing, 

• Construction exceeding restricted time periods, 

• Unforeseen field changes (i.e. unplanned rock cutting, blasting, discovery of 
pipes not on plans.), 
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• Changes in construction materials or equipment, or 

• Local resident or municipality special requests (i.e. bank cutting or shaving on 
adjacent properties to the project, driveway paving, pipe extensions or other 
improvements for property owners). 

In some situations, a resource agency may request additions or changes to the proposed 
construction.  If this is the case, contact the District Environmental Manager before committing 
to any changes in the project scope of work.   

NOTE:  If there is a resource agency involved with the project, be sure to maintain good 
communication with the agency.  If performing mitigation for listed species   is part of the 
project, the agency may be given the opportunity to view the project during construction, if 
requested.  Construction special provisions may detail coordination timeframes and 
instances.  
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IX. LISTED SPECIES PROCEDURES THAT 
SHOULD OCCUR DURING MAINTENANCE 
ACTIVITIES 

When planning and conducting maintenance activities, the field maintenance staff and managers 
need to be aware of and consider activities and the impact that they may have on the 
environment.  There are certain maintenance activities that will require listed species 
consideration and resource agency coordination.  To this end, it is important for maintenance 
staff and managers to learn to identify which activities may require resource agency coordination 
for listed species.   

NOTE: If a listed species is encountered during a maintenance activity, stop the activity 
and contact the District Environmental Manager immediately.  Do not attempt to move, 
relocate or work around the species. 

For maintenance activities that do not need National Environmental Policy Act (NEPA) or Act 
120 documentation, a Pennsylvania Natural Diversity Inventory Environmental Tool (PNDI ER 
Tool) search will cover the identification of any potential conflicts with listed species.  If the 
search identifies a listed species, it is then necessary to contact the agency(ies) identified on the 
PNDI receipt  responsible for that species and to consider options to avoid, minimize or mitigate 
any harm to the species involved. 

The District Environmental Manager or environmental staff should be contacted to provide 
guidance on addressing listed species issues.  Chapters III through V (Agency Coordination 
Overview, Federal Resource Agency Coordination, and State Resource Agency Coordination) 
of this Handbook provide guidance on resource agency coordination. 

NOTE:  Please consult your District Environmental Manager or environmental staff when 
you are not sure if agency coordination is needed. 

The following section discusses how to determine whether or not resource agency 
coordination related to listed species is needed for a maintenance activity. 

A. WHEN TO CONSIDER INITIATING RESOURCE AGENCY 
COORDINATION 

As mentioned in Chapter III, Agency Coordination Overview, coordination related to listed 
species will be needed in circumstances where a project or action will potentially affect such a 
species.  Certain maintenance activities are more prone to requiring resource agency 
coordination.  Consider the following when determining the potential for affecting a species: 

• Are there any permits required for the activity? 
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• Is the existing environment disturbed or undisturbed? (e.g. Urban areas, 
cropland, maintenance within graded width, curb-to-curb work, and guide rail 
previously replaced with slope flattening are examples of disturbed areas.) 

• Is there any knowledge of the local area that would lead you to suspect that a 
certain species might be present?  

NOTE:  Maintenance Units in Districts, 5-0, 6-0 and 8-0 should also refer to Pub 546 2013 
Version References for Maintenance Activities that are exempt from Bog Turtle reviews. 

 

NOTE:  Maintenance Units in Districts 1-0, 2-0, 10-0, 11-0, and 12-0 should consult with 
their Environmental Managers and refer to Appendices F, I, and other references available 
at Pub 546 2013 Version References, related to Threatened and Endangered Freshwater 
Mussels.  Make note of the following: 

EXEMPT PROJECTS 

When implemented using best management practices (BMPs), the following activities will have 
little or no impact on water quality, stream flow, or stream substrate, therefore, they are not likely 
to adversely affect mussels or mussel habitat.  Therefore, when implementing these activities, it is 
not necessary to complete the Mussel Survey Determination Form – no mussel survey is necessary.   

Note exceptions*: 

 _____ 711 7431 clean/flush-deck, bearing and super structure 
 _____ 711 7432 painting-spot, full 
 _____ 711 7433 seal joints (liquid only), repair-joints 
 _____ 711 7434 repair/replace guiderail, median barrier, parapet 
 _____ 711 7435 lubricate-bearings, repair/replace bearings, pedestal, seat* 
 _____ 711 7442 repair/replace – approach slab 
 _____ 711 7443 repair/replace – deck, sidewall/curb 
 _____ 7117444 repair/replace – deck drainage 
 _____ 711 7446 repair/replace – superstructure member* 
 _____ 711 7447 repair/replace – truss member* 
 _____ 711 7451 repair/replace – slopewalls* 

  
*IF ANY OF THESE PROJECTS WILL INVOLVE IN-STREAM WORK  (e.g., cofferdams, 
causeways, equipment in stream, etc.)  or if the proposed project type is not listed above 
(under “Exempt Projects”), and the project is located in the Ohio Drainage, proceed 
by referring to Appendices F and I.  If project is located in other than the Ohio 
Drainage, agency coordination/consultation should occur as outlined in Chapter IV, 
Federal Resource Agency Coordination and Chapter V, State Resource Agency 
Coordination.  Request the assistance of the District Environmental Manager in 
completing this task.  
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NOTE:  Maintenance Units Statewide should also refer to Appendix K and review Indiana 
Bat guidance relevant to Maintenance Activities.  This guidance identifies activities that 
result in No effect or Discountable Effects on this species. 

 

Knowledge of the local area must be considered when conducting a maintenance activity.  If 
there is a maintenance project located in a federal or state forest, park or natural area, a PNDI 
check should occur.  If the activity area is known to contain an environmentally sensitive area 
(i.e. wildlife refuge, hiking/biking trails, conservancy area), the same should occur.  If the project 
area is in proximity to a previously completed project where a listed species was an issue, it 
could similarly be an issue on this new project.  If there is any doubt in an area, it is a good idea 
to initiate a PNDI ER Tool Review and additional agency coordination if indicated by the PNDI 
review. 

Activities involving ground (earth) disturbance will most likely require a PNDI search. 
Maintenance activities that require permits, such as an Erosion & Sedimentation Control permit, 
9999 permit, GP-11, GP-7, GP-3 permit, NPDES permit or Joint Section 404/Chapter 105 
permits may require resource agency coordination before the permit is approved.  For these 
activities, conduct a review utilizing the PNDI ER Tool. Some maintenance activities of larger 
magnitude may require coordination with all of the resource agencies.  Some areas that are 
consistently maintained (i.e. mowed grass areas and cropland) are considered disturbed and may 
not need a PNDI review.  Refer to Chapter III for further guidance regarding project types that 
require resource agency coordination.  Each situation must be examined on a case-by-case basis.  
If there is any question or doubt, consult your District Environmental Manager or environmental 
staff for clarification. 

 If the potential for conflict with a listed species is identified through the PNDI ER Tool search, 
further coordination is needed with the appropriate agency(ies). 

 

NOTE:  A separate review request to all of the jurisdictional resource agencies for listed 
species may be necessary if the project area greater in linear length than the PNDI ER Tool 
mapping allows.  Refer to Chapter V.A and V.B and 
http://www.naturalheritage.state.pa.us/ for procedures. 

NOTE:  Earth Disturbance Activity is defined in 25 PA Code 102.1 as “A construction or 
other human activity which disturbs the surface of the land, including land clearing and 
grubbing, grading, excavations, embankments, land development, agricultural plowing or 
tilling, operation of animal heavy use areas, timber harvesting activities, road maintenance 
activities, oil and gas activities, well drilling, mineral extraction, and the moving, 
depositing, stockpiling, or storing of soil, rock or earth materials.” 
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NOTE:  Be aware that it is possible for some disturbed areas to support listed plant 
species, be used as travel corridors for listed species, or be immediately adjacent to nests 
for listed bird species sensitive to noise and increased activity.  Refer to the PennDOT 
Migratory Bird Treaty Act Policy (Pub 546 2013 Version References) for additional guidance on 
the Migratory Bird Treaty Act Policy. 

There are also emergency maintenance activities that result when there is an action that is 
needed immediately, due to safety. These situations do not allow the planning time for resource 
agency coordination that routine maintenance projects may have. A PNDI ER Tool Review 
should be conducted. For these activities, if additional resource agency coordination is indicated 
by the PNDI ER Tool receipt, this additional coordination may have to be completed after the 
activity.  Examples of types of emergency maintenance activities include: 

• Flooding or flood damage, 
• Icing on roadway, 
• Water on roadway, 
• Sinkholes off the roadway, 
• Removal of one or more trees to address safety, or 
• Road/bridge collapse 

For these special circumstances, if a listed species is affected, further coordination will be 
necessary with the agency(ies) with jurisdiction over that species. 

As discussed in Chapter VIII.B.2 for construction, additional listed species coordination may be 
needed for special situations that arise in maintenance. 

NOTE:  Field maintenance staff and managers should become familiar with species-
specific guidance (i.e. Strike-Off letters, protocols, etc.) for particular species that are 
known to occur within their District. 

NOTE:  If a listed species is encountered out in the field during a maintenance activity, 
STOP the activity and consult the District Environmental Manager IMMEDIATELY.  The 
District Environmental Manager must contact the appropriate jurisdictional agencies.  Wait 
for further instruction from the District Environmental Manager before proceeding. 
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B. LISTED SPECIES COORDINATION PROCESS 
If there is any doubt or question regarding the need for listed species coordination for a 
maintenance activity, contact the District Environmental Manager or environmental staff for 
assistance.  To facilitate the District environmental staffs’ ability to complete the listed species 
coordination, the following items should be provided for their use:   

• Map of the area (U.S. Geological Survey (USGS) 7.5 minute map series 
(1:24,000 scale) with quad name or Type 10 preferable), with project location 
highlighted and the S.R., segments and offsets clearly labeled 

• Project description 
• Photographs of project area 
• A hand sketch of the project area 
• Timetable indicating when the activity is scheduled to take place 
• Identification of who is performing the activity 

These items will help the District environmental staff determine what coordination may be 
required for the maintenance activity.  If all of these items are not available, a minimum of the 
map and project description is still required.   

Additional communication with the District permit coordinator early in the project may be a 
good idea to determine whether or not a permit is necessary for the project.  This information 
may be helpful in assessing how and when resource agency coordination should take place. 

The earlier that the PNDI ER Tool Review and/or resource agency coordination for listed species 
occurs during this process, the better. Some listed species have a small window of opportunity 
available for conducting a field survey, should one be required.  Coordination should take place 
in a timely manner, in order to allow flexibility in the project schedule for any issues that may 
arise. 

Chapters III through V (Agency Coordination Overview, Federal Resource Agency 
Coordination and State Resource Agency Coordination) of this Handbook detail the specifics 
of resource agency coordination.  Please refer to these chapters for assistance when dealing with 
potential listed species areas where maintenance activities may occur, or if you have a listed 
species located in the project area.  If you do have a listed species located in the project area and 
have not involved the District environmental staff, request their assistance at this time. 
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NOTE: Be aware that certain species have seasonal requirements for species field surveys.   

Bog Turtle (Clemmys muhlenbergii):  April 15 – June 15 

Indiana Bat (Myotis sodalis) 
  summer mist net surveys for maternity colonies:  May 15 – August 15 
  mine/cave entrance surveys:  April 10 – May 10 and 
   September 15 – October 31 

Freshwater Mussels:  May 15 – September 30 

Eastern Massasauga Rattlesnake (Sistrurus catenatus catenatus): May 1 – June 15 

Many native listed plant species can only be identified during their flowering and fruiting 
seasons. 

 EPDS has developed a guide that provides seasonal survey, seasonal construction restriction and 
other mitigation options.  This guide can be found in Appendix G. 

Species specific guidance letters have been incorporated in Appendices F, H, I of this Desk 
Reference and at Pub 546 2013 Version References. 
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GLOSSARY OF FEDERAL SPECIES OF SPECIAL CONCERN TERMS 

 

Act – the Endangered Species Act of 1973, as amended, 16 U.S.C. 1531 et seq. 

Action – all activities or programs of any kind authorized, funded, or carried out, in whole or in 
part, by Federal agencies in the United States or upon the high seas.  Examples include, but are 
not limited to: (a) actions intended to conserve listed species or their habitats; (b) the 
promulgation of regulations; (c) the granting of licenses, contract, leases, easements, right-of-way, 
permits, or grants-in-aid; or (d) actions directly or indirectly causing modifications to the land, 
water, or air. [50 CFR §402.02] 

Action area – all areas to be affected directly or indirectly by the Federal action and not merely 
the immediate area involved in the action.  [50 CFR §402.02] 

Affect/effect – to affect (a verb) is to bring about a change (“The proposed action is likely to 
adversely affect piping plovers nesting on the shoreline”).  The effect (usually a noun) is the result 
(“The proposed highway is likely to have the following effects on the Florida scrub jay”).  “Affect” 
appears throughout Section 7 regulations and documents in the phrases “may affect” and “likely 
to adversely affect”.  “Effect” appears throughout section 7 regulations and documents in the 
phrases “adverse effects”, “beneficial effects”, “effects of the action” and “no effect.” [Proper 
grammatical usage] 

Anticipated/allowable/authorized – in incidental take statements, the Services determine 
the amount or extent of incidental take “anticipated” (expected) due to the proposed action or an 
action modified by reasonable and prudent alternatives.  When writing incidental take 
statements, use only the phrase “anticipated” rather than “allowable” or “authorized” as the 
Services do not allow or authorize (formally permit) incidental take under section 7. [Clarification 
of usage] 

Applicant – any person (an individual, corporation, partnership, trust, association, or any other 
private entity; or any officer, employee, agent, department, or instrumentality of the Federal 
Government, of any State, municipality, or political subdivision of a State; or any other entity 
subject to the jurisdiction of the United States) [ESA §3(12)] who requires formal approval or 
authorization from a Federal agency as a prerequisite to conducting the action. [50 CFR §402.02] 

Appreciably diminish the value – to considerably reduce the capability of designated or 
proposed critical habitat to satisfy requirements essential to both survival and recovery of a listed 
species. [Clarification of usage] 

Beneficial effects – contemporaneous positive effects without any adverse effects to the 
species. 
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Best available scientific and commercial data – to assure the quality of the biological, 
ecological, and other information used in the implementation of the Act, it is the policy of the 
Services to: (1) evaluate all scientific and other information to ensure that it is reliable, credible, 
and represents the best scientific and commercial data available; (2) gather and impartially 
evaluate biological, ecological, and other information disputing official positions, decisions, and 
actions proposed or taken by the Services; (3) document their evaluation of comprehensive, 
technical information regarding the status and habitat requirements for a species throughout its 
range, whether it supports or does not support a position being proposed as an official agency 
position; (4) use primary and original sources of information as the basis for recommendations; 
(5) retain these sources referenced in the official document as part of the administrative record 
supporting an action; (6) collect, evaluate, and complete all reviews of biological, ecological, and 
other relevant information within the schedules established by the Act, appropriate regulations, 
and applicable policies; and (7) require management-level review of documents developed and 
drafted by Service biologists to verify and assure the quality of the science used to establish 
official positions, decisions, and actions taken by the Services during the implementation of the 
Act. [59 FR 34271 (July 1, 1994)] 

Biodiversity – The variety of life and its processes, including the variety of living organisms, the 
genetic differences among them, and the communities and ecosystems in which they occur. 

Biological assessment – A document prepared for the Section 7 process including information 
prepared by, or under the direction so, a Federal agency to determine whether a proposed action 
is likely to: (1) adversely affect listed species or designated critical habitat; (2) jeopardize the 
continued existence of species that are proposed for listing; or (3) adversely modify proposed 
critical habitat.  Biological assessments must be prepared for “major construction activities”.  See 
50 CFR §402.02.  The outcome of this biological assessment determines whether formal 
consultation or a conference is necessary. [50 CFR §402.02, 50 CFR §402.12] 

Biological opinion – the product of formal consultation, a document which includes: (1) the 
opinion of the Fish and Wildlife Service or the National Marine Fisheries Service as to whether or 
not a Federal action is likely to jeopardize the continued existence of listed species, or result in the 
destruction or adverse modification of designated critical habitat; (2) a summary of the 
information on which the opinion is based; and (3) a detailed description of the effects of the 
action on listed species or designated critical habitat. [50 CFR §402.02, 50 CFR §402.14(h)] 

Candidate species – plant and animal taxa considered for possible addition to the List of 
Endangered and Threatened Species.  These are taxa for which the Fish and Wildlife Service has 
on file sufficient information on biological vulnerability and threat(s) to support issuance of a 
proposal to list, but issuance of a proposed rule is currently precluded by higher priority listing 
actions. [61 FR 7596-7613 (February 28, 1996)] 

Category 1 candidate species – A term no longer in use, having been replaced by the term 
“candidate species” which uses the same definition. 
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Category 2 species – A term no longer in use.  Previously referred to  species for which the 
Service had some indication that listing as threatened or endangered might be warranted, but 
there were insufficient data available to justify a proposal to list them. 

Common name – The nonscientific name of an animal or plant most widely used and accepted 
by the scientific community. 

Conference – a process of early interagency cooperation involving informal or formal discussions 
between a Federal agency and the Services pursuant to 7(a)(4) of the Act regarding the likely 
impact of an action on proposed species or proposed critical habitat.  Conferences are: (1) 
required for proposed Federal actions likely to jeopardize proposed species, or destroy or 
adversely modify proposed critical habitat; (2) designed to help Federal agencies identify and 
resolve potential conflicts between an action and species conservation early in a project’s 
planning; and (3) designed to develop recommendations to minimize or avoid adverse effects to 
proposed species or proposed critical habitat. [50 CFR §402.02, 50 CFR §402.10] 

Conservation – the terms “conserve”, “conserving” and “conservation” mean to use and the use 
of all methods and procedures which are necessary to bring any endangered species or 
threatened species to the point at which the measures provided pursuant to [the] Act are no 
longer necessary.  Such methods and procedures include, but are not limited to, all activities 
associated with scientific resources management such as research, census, law enforcement, 
habitat acquisition and maintenance, propagation, live trapping, and transplantation, and, in the 
extraordinary case where population pressures within a given ecosystem cannot be otherwise 
relieved, may include regulated taking. [ESA §3(3)] 

Conservation measures – are actions to benefit or promote the recovery of listed species that 
are included by the Federal agency as an integral part of the proposed action.  These actions will 
be taken by the Federal agency or applicant, and serve to minimize or compensate for, project 
effects on the species under review.  These may include actions taken prior to the initiation of 
consultation, or actions which the Federal agency or applicant have committed to complete in a 
biological assessment or similar document. 

Conservation recommendations – the Services’ non-binding suggestions resulting from formal 
or informal consultation that: (1) identify discretionary measures a Federal agency can take to 
minimize or avoid the adverse effects of a proposed action on listed or proposed species, or 
designated or proposed critical habitat; (2) identify studies, monitoring, or research to develop 
new information on listed or proposed species, or designated or proposed critical habitat; and (3) 
include suggestions on how an action agency can assist species conservation as part of their action 
and in furtherance of their authorities under section 7(a)(1) of the Act. [50 CFR §402.02] 

Constituent elements – physical and biological features of designated or proposed critical 
habitat essential to the conservation of the species, including, but not limited to” (1) space for 
individual and population growth, and for normal behavior; (2) food, water, air, light, minerals, or 
other nutritional or physiological requirements; (3) cover or shelter; (4) sites for breeding, 
reproduction, rearing of offspring, germination, or seed dispersal; and (5) habitats that are 
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protected from disturbance or are representative of the historic geographic and ecological 
distributions of a species. [ESA §3(5)(A)(i), 50 CFR §424.12(b)] 

Critical habitat – for listed species consists of: (1) the specific areas within the geographical area 
occupied by the species, at the time it is listed in accordance with the provisions of section 4 of 
the Act, on which are found those physical or biological features (constituent elements) (a) 
essential to the conservation of the species and (b) which may require special management 
considerations or protection; and (2) specific areas outside the geographic area occupied by the 
species at the time it is listed in accordance with the provisions of section 4 of the Act, upon a 
determination by the Secretary that such areas are essential for the conservation of the species. 
[ESA §3(5)(A)] Designated critical habitats are described in 50 CFR §17 and 226. 

Cumulative effects – are those effects of future State or private activities, not involving Federal 
activities that are reasonably certain to occur within the action area of the Federal action subject 
to consultation. [50 CFR §402.02] This definition applies only to section 7 analyses and should not 
be confused with the broader term in the National Environmental Policy Act or other 
environmental laws. 

Delist – The process of removing an animal or plant from the list of Endangered and Threatened 
Wildlife and Plants. 

Designated non-Federal representative – the person, agency, or organization designated by 
the Federal agency as its representative to conduct informal consultation or prepare a biological 
assessment.  The non-Federal representative must be designated by giving written notice to the 
Director.  If a permit or license applicant is involved and is not the designated non-Federal 
representative, then the applicant and the Federal agency must agree on the choice og the 
designated non-Federal representative. [50 CFR §402.02, 50 CFR §402.08] 

Destruction or adverse modification of critical habitat – a direct or indirect alteration that 
appreciably diminishes the value of critical habitat for both the survival and recovery of a listed 
species.  Such alterations include, but are not limited to, alternations adversely modifying any of 
those physical or biological features that were the basis for determining the habitat to be critical. 
[50 CFR §402.02] 

Director – The Assistant Administrator for Fisheries for the National Oceanic and Atmospheric 
Administration; or the Fish and Wildlife Service Regional Director; or their respective authorized 
representative. [50 CFR §402.02] 

Discountable effects – are those extremely unlikely to occur.  Based on best judgment, a person 
would not: (1) be able to meaningfully measure, detect, or evaluate insignificant effects; or (2) 
expect discountable effects to occur. [Clarification of usage] 

Distinct Population Segment – “population”, or “distinct population segment” are terms with 
specific meaning when used for listing, delisting, and reclassification purposes to describe 
vertebrate stock that may be added or deleted from the list of endangered and threatened 
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species.  The use of the term “distinct population segment” will be consistent with the Services’ 
population policy. [61 FR 4722-4725 (February 7, 1996)] 

Downlist – to reclassify an endangered species to a threatened species based on alleviation of 
any of the five listing factors provided under section 4(a)(1) of the ESA. 

Early consultation – a preliminary consultation requested by a Federal agency on behalf of a 
prospective permit or license applicant prior to the filing of an application for a Federal permit or 
license. [50 CFR §402.11] 

Ecosystem – Dynamic and interrelating complex of plant and animal communities and their 
associated nonliving (e.g. physical and chemical) environment. 

Ecosystem approach – Protecting or restoring the function, structure, and species composition 
of an ecosystem, recognizing that all components are interrelated. 

Effects of the action – the direct and indirect effects of an action on the species or critical 
habitat, together with the effects of other activities that are interrelated or interdependent wit 
that action.  These effects are considered along with the environmental baseline and the 
predicted cumulative effects to determine the overall effects to the species for purposes of 
preparing a biological opinion on the proposed action. [50 CFR §402.02] The environmental 
baseline covers past and present impacts of all Federal actions within the action area.  This 
includes the effects of existing Federal projects that have not yet cone in for their section 7 
consultation. 

Endangered species – any species which is in danger of extinction throughout all of a significant 
portion of its range other than a species of the Class Insecta determined by the Secretary to 
constitute a pest whose protection under the provisions of this act would present an 
overwhelming and overriding risk to man. [ESA §3(6)] 

Endangered Species Act of 1973, as amended – Federal legislation intended to provide a 
means whereby the ecosystems upon which endangered and threatened species depend may be 
conserved, and provide programs for the conservation of those species, thus preventing 
extinction of native plants and animals. [16 U.S. C. 1531 et seq.] 

Endangered species permit – A document issued by the Service under authority of Section 10 
allowing an action otherwise prohibited under Section 9 of the Endangered Species Act. 

Endemic species – A species native and confined to a certain region; having comparatively 
restricted distribution. 

Environmental baseline – the past and present impacts of all Federal, State, or private actions 
and other human activities in an action area, the anticipated impacts of all proposed Federal 
projects in an action area that have already undergone formal or early section 7 consultation, and 
the impact of State or private actions that are contemporaneous with the consultation process. 
[50 CFR §402.02] 
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ESA – the Endangered Species Act of 1973, as amended, 16 U.S. C 1531 et seq. 

Extinct species – A species no longer in existence. 

Extirpated species – A species no longer surviving in regions that were once part of their range. 

FWS – the U.S. Fish and Wildlife Service. 

Federal agency – any department, agency, or instrumentality of the United States. [ESA §3(7)] 

Fish or wildlife – any member of the animal kingdom, including without limitation any mammal, 
fish, bird (including any migratory, non-migratory, or endangered bird for which protection is also 
afforded by treaty or other international agreement), amphibian, reptile, mollusk, crustacean, 
arthropod or other invertebrate, and includes any part, product, egg, or offspring thereof, or the 
dead body parts thereof. [ESA §3(8)] 

Formal consultation – a process between the Services and a Federal agency or applicant that: 
(1) determines whether a proposed Federal action is likely to jeopardize the continued existence 
of listed species or destroy or adversely modify designated critical habitat; (2) begins with a 
Federal agency’s written request and submittal of a complete initiation package; and (3) 
concludes with the issuance of a biological opinion and incidental take statement by either one of 
the Services.  If a proposed Federal action may affect a listed species or designated critical habitat, 
formal consultation is required (except when the Services concur, in writing, that a proposed 
action “is not likely to adversely affect” listed species or designated critical habitat). [50 CFR 
§402.02, 50 CFR §402.14] 

Habitat – The location where a particular taxon of plant or animal lives and its surroundings (both 
living and nonliving) and includes the presence of a group of particular environmental conditions 
surrounding an organism including air, water, soil, mineral elements, moisture, temperature and 
topography. 

Habitat Conservation Plan – Under section 10(a)(2)(A) of the Act, a planning document that is 
a mandatory component of an incidental take permit application, also known as a Conservation 
Plan. 

Harass – is defined by FWS as actions that create the likelihood of injury to listed species to such 
an extent as to significantly disrupt normal behavior patterns which include, but are not limited 
to, breeding, feeding or sheltering. [50 CFR §17.3] 

Harm – is defined by FWS to include significant habitat modification or degradation that result in 
death or injury to listed species by significantly impairing behavioral patterns such as breeding, 
feeding, or sheltering. [50 CFR §17.3] 

Historic range – Those geographic areas the species was known or believed to occupy in the 
past. 
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Implementation schedule – An outline of actions, with responsible parties, estimated costs and 
timeframes, for meeting the recovery objectives in the species recovery plan. 

Implementing Agreement – an agreement that legally binds the permittee to the requirements 
and responsibilities of a conservation plan and section 10 permit.  It may assign the responsibility 
for planning, approving, and implementing the mitigation measures under the HCP. 

Incidental take – take of listed fish or wildlife species that results from, but is not the purpose 
of, carrying out an otherwise lawful activity conducted by a Federal agency or applicant. [50 CFR 
§402.02] 

Incidental take permit – A permit issued under Section 10 of the Federal Endangered Species 
Act to private parties undertaking otherwise lawful projects that might result in the take of an 
endangered or threatened species.  Application for an incidental take permit is subject to certain 
requirements, including preparation by the permit applicant of a conservation plan, generally 
known as a “Habitat Conservation Plan” or “HCP”. 

Incidental take statement – A term referring to that part of a biological opinion that exempts 
incidental take of a listed species from the Section 9 prohibitions. 

Indirect effects – those effects that are caused by the proposed action and are later in time, but 
still reasonably certain to occur. [50 CFR §402.02] 

Informal consultation – an optional process that includes all discussions and correspondence 
between the Services and a Federal agency or designated non-Federal representative, prior to 
formal consultation, to determine whether a proposed Federal action may affect listed species or 
critical habitat.  This process allows the Federal agency to utilize the Services’ expertise to 
evaluate the agency’s assessment of potential effects or to suggest possible modifications to the 
proposed action which could avoid potentially adverse effects.  If a proposed Federal action may 
affect a listed species or designated critical habitat, formal consultation is required (except when 
the Services concur, in writing, that a proposed action “is not likely to adversely affect” listed 
species or designated critical habitat). [50 CFR §402.02, 50 CFR §402.13] 

Interdependent actions – actions having no independent utility apart from the proposed 
action.     [50 CFR §402.02] 

Interrelated actions – actions that are part of a larger action and depend on the larger action 
for their justification. [50 CFR §402.02]  

Is likely to adversely affect – the appropriate finding in a biological assessment (or conclusion 
during informal consultation) if any adverse effect to listed species may occur as a direct or 
indirect result of the proposed action or its interrelated or interdependent actions, and the effect 
is not: discountable, insignificant, or beneficial (see definition of “is not likely to adversely affect”).  
In the event that the overall effect of the proposed action is beneficial to the listed species, but is 
also likely to cause some adverse effects, then the proposed action “is likely to adversely affect” 
the listed species.  If incidental take is anticipated to occur as a result of the proposed action, an 
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“is likely to adversely affect” determination should be made.  An “is likely to adversely affect” 
determination requires the initiation of formal section 7 consultation. [Clarification of usage] 

Is likely to jeopardize proposed species/adversely modify proposed critical habitat – 
the appropriate conclusion when the action agency or the Services identify situations where the 
proposed action is likely to jeopardize the proposed species or adversely modify the proposed 
critical habitat.  If this conclusion is reached, conference is required. [Clarification of usage] 

Is not likely to adversely effect – the appropriate conclusion when effects on a listed species 
are expected to be discountable, insignificant or completely beneficial. 

Insignificant effects – relate to the size of the impact and should never reach a scale where take 
occurs. 

Jeopardy biological opinion – A Service Section 7 biological opinion that determines that a 
Federal action is likely to jeopardize the continued existence of listed species or result in the 
destruction or adverse modification of critical habitat. 

Jeopardize the continued existence of – to engage in an action that reasonably would be 
expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and 
recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of 
that species. [50 CFR §402.02] 

Letter – refers to all written correspondence, such as letters, memoranda, or electronic mail 
messages, relating to formal or informal consultation. [Clarification of usage] 

Listed species – any species of fish, wildlife or plant which has been determined to be 
endangered or threatened under section 4 of the Act. [50 CFR §402.02] 

Listing – The formal process through which the Service adds species to the Federal List of 
Endangered and Threatened Wildlife and Plants. 

Listing moratorium – Public Law 104-6 “Emergency Supplemental Appropriations and 
Rescissions for the Department of Defense to Preserve and Enhance Military Readiness Act of 
1995” specifically prohibited “… making a final determination that a species is threatened or 
endangered or that habitat constitutes critical habitat…..” This measure was signed into law on 
April 10, 1995, and prohibits the listing of species as threatened or endangered or the designation 
of critical habitat. 

Listing priority – A number for 1 to 12 indicating the relative urgency for listing plants or 
animals as threatened or endangered.  The criteria used to assign this number will reflect the 
magnitude and immediacy of threat to the species, as well as the relative distinctiveness or 
isolation of the genetic material they possess.  This later criterion is applied by giving a higher 
priority number to species which are the only remaining species in their genus, and a lower 
priority number to species which are the only remaining species in their genus, and a lower 
priority number to subspecies and varieties.  These listing priorities are described in detail in the 
Federal Register on September 21, 1983, as pages 43098-43105. 
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Major construction activity – a construction project (or other undertaking having similar 
physical effects) which is a major Federal action significantly affecting the quality of the human 
environment as referred to in the National Environmental Policy Act (NEPA, 42 U.S.C 4332(2)(C)). 
[50 CFR §402.02]  

May affect – the appropriate conclusion when a proposed action may pose any effects on listed 
species or designated critical habitat.  When the Federal agency proposing the action determines 
that a “may effect” situation exists, then they must either initiate formal consultation or seek 
written concurrence from the Services that the action “ is not likely to adversely affect” [see 
definition above] listed species. [Clarification of usage] 

Minor change rule – Reasonable and prudent measures [specified by the Service when 
preparing incidental take statements], along with the terms and conditions that implemented 
them, cannot alter the basic design, location, scope, duration, or timing of the action and may 
involve only minor changes. [50 CFR §402.14(i)(2)] 

NMFS – the National Marine Fisheries Service 

No effect – the appropriate conclusion when the action agency determines its proposed action 
will not affect a listed species or designated critical habitat. [Clarification of usage] 

Occupied critical habitat – critical habitat that contains individuals of the species at the time of 
the project analysis.  A species does not have to occupy critical habitat throughout the year for 
the habitat to be considered occupied (e.g. migratory birds).  Subsequent events affecting the 
species may result in this habitat becoming unoccupied. [Clarification of usage]  

Participation plan – A plan describing the means to carry out one or more tasks outlined in the 
Implementation Schedule of a species recovery plan, minimizing the socioeconomic impacts of the 
action. 

Petition (Listing) – A formal request, with the support of adequate biological data, suggesting 
that a species, with the support of adequate biological data, be listed, reclassified, or delisted, or 
that critical habitat be revised for a listed species. 

Plant – any member of the plant kingdom, including, without limitation, seeds, roots, and other 
parts thereof [ESA §3(13)] 

Population – “population,” or “distinct population segment,” are terms with specific meaning 
when used for listing, delisting, and reclassification purposes to describe a discrete vertebrate 
stock that may be added or deleted from the list of endangered and threatened species.  The term 
“population” will be confined to those distinct population segments officially listed, or eligible for 
listing, consistent with section 4(a) of the Act and the Services’ population policy. [61 FR 4722-
4725 (February 7, 1996)] 

Preliminary biological opinion – the opinion issued as a result of early consultation. [50 CFR 
§402.02] 
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Programmatic consultation – consultation addressing an agency’s multiple actions on a 
program, regional or other basis. [Clarification of usage] 

Proposed critical habitat – habitat proposed in the Federal Register to be designated as critical 
habitat, or habitat proposed to be added to an existing critical habitat designation, under section 
4 of the Act for any listed or proposed species. [50 CFR §402.02] 

Proposed species – any species of fish, wildlife or plant that is proposed in the Federal Register 
to be listed under section 4 of the Act. [50 CFR §402.02] 

Range – The geographic area a species is known or believed to occupy. 

Reasonable and prudent alternatives – recommended alternative actions identified during 
formal consultation that can be implemented in a manner consistent with the intended purpose 
of the action, that can be implemented consistent with the scope of the Federal agency’s legal 
authority and jurisdiction, that are economically and technologically feasible, and that the 
Director believes would avoid the likelihood of jeopardizing the continued existence of listed 
species or the destruction of adverse modification of designated critical habitat. [50 CFR §402.02] 

Reasonable and prudent measures – actions the Director believes necessary or appropriate to 
minimize the impacts, i.e., amount or extent, of incidental take. [50 CFR §402.02] 

Reclassify – The process of changing a species’ official threatened or endangered classification. 

Recovery – improvement in the status of listed species to the point at which listing is no longer 
appropriate under the criteria set out in section 4(a)(1) of the Act. [50 CFR §402.02] 

Recovery outline – The first Service recovery document provided for a listed species.  While 
very brief, the document serves to direct recovery efforts pending the completion of the species’ 
recovery plan. 

Recovery permit – Permits issued under Section 10(a)(1)(A) of the Federal Endangered Species 
Act for scientific research and other activities benefiting the recovery of Federally listed species. 

Recovery Plan – A document drafted by the Service or other knowledgeable individual or group, 
that serves as a guide for activities to be undertaken by Federal, State, or private entities in 
helping to recover and conserve endangered or threatened species. 

Recovery priority – A number, ranging from a high of 1 to a low of 18, whereby priorities to 
listed species and recovery tasks are assigned.  The criteria on which the recovery priority number 
is based are degree of threat, recovery potential, taxonomic distinctiveness, and presence of an 
actual or imminent conflict between the species and development activities. 

Recovery unit – management subsets of the listed species that are created to establish recovery 
goals or carrying out management actions.  To lessen confusion in the context of section 7 and 
other Endangered Species Act activities, a subset of animal or plant species that needs to be 
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identified for recovery management purposes will be called a “recovery unit” instead of a 
“population.” [Clarification of usage] 

Scientific name – A formal, Latinized name applied to a taxonomic group of animals or plants.  A 
species scientific name is a two-part combination consisting of the name of the genus, followed by 
species name. 

Scientific take permit – A type of recovery permit authorized under Section 10 allowing for 
research pertaining to species recovery such as taking blood samples form a peregrine falcon for 
genetic analysis, or conducting surveys of freshwater mussel beds to determine species status and 
distribution. [ESA §10] 

Section 4 – the section of the Endangered Species Act of 1973, as amended, outlining procedures 
and criteria for: (1) identifying and listing threatened and endangered species; (2) identifying, 
designating, and revising critical habitat; (3) developing and revising recovery plans; and (4) 
monitoring species removed from the list of threatened and endangered species. [ESA §4] 

Section 4(d) rule – A special regulation developed by the Service under authority of Section 4(d) 
modifying the normal protective regulations for a particular threatened species when it is 
determined that such a rule is necessary and advisable to provide for the conservation of that 
species. [ESA §4(d)] 

Section 6 – The section of the Endangered Species Act that authorizes the Service to provide 
financial assistance to States through cooperative agreements supporting the conservation of 
endangered and threatened species. [ESA §6] 

Section 7 – the section of the Endangered Species Act of 1973, as amended,  outlining 
procedures for interagency cooperation to conserve Federally listed species and designated 
critical habitats.  Section 7(a)(1) requires Federal agencies to use their authorities to further the 
conservation of listed species.  Section 7(a)(2) required Federal agencies to consult wit the 
Services to ensure that they are not undertaking, funding, permitting, or authorizing actions likely 
to jeopardize the continued existence of listed species or destroy or adversely modify designated 
critical habitat.  Other paragraphs of this section establish the requirement for conduct 
conferences on proposed species; allow applicants to initiate early consultation; require FWS and 
NMFS to prepare biological opinions and issue incidental take statements.  Section 7 also 
establishes procedures to seeking exemptions from the requirements of section 7(a)(2) from the 
Endangered Species Committee. [ESA §7] 

Section 7 consultation – the various section 7 processes, including both consultation and 
conference if proposed species are involved.  [50 CFR §402] 

Section 9 – the section of the Endangered Species Act of 1973, as amended, that prohibits the 
taking of endangered species of fish and wildlife.  Additional prohibitions include: (1) import or 
export of endangered species or products made from endangered species; (2) interstate or 
foreign commerce in listed species or their products; and (3) possession of unlawfully taken 
endangered species [ESA §9] 
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Section 10 – the section of the Endangered Species Act of 1973, as amended, that provides 
exceptions to section 9 prohibitions.  The exceptions most relevant to section 7 consultations are 
takings allowed by two kinds of permits issued by the Services: (1) scientific take permits and (2) 
incidental take permits.  The Services can issue permits to take listed species for scientific 
purposes, or to enhance the propagation or survival of listed species.  The Services can also issue 
permits to take listed species incidental to otherwise legal activity. [ESA §10] 

Service(s) – the Fish and Wildlife Service or the National Marine Fisheries Service (or both). 

Species – includes any subspecies of dish or wildlife or plants, any distinct population segment of 
any species of vertebrate fish or wildlife which interbreeds when mature. [ESA §3(16)] 

Survival – For determination of jeopardy/adverse modification: the species’ persistence as listed 
or as a recovery unit, beyond the conditions leading to its endangerment, with sufficient resilience 
to allow for the potential recovery from endangerment.  Said another way, survival is the 
conditions in which a species continues to exist into the future while retaining the potential for 
recovery.  This condition is characterized by a species with a sufficient population, represented by 
all necessary age classes, genetic heterogeneity, and number of sexually mature individuals 
producing viable offspring, which exists in an environment providing al of the requirements for 
completion of the species’ entire life cycle, including reproduction, sustenance, and shelter. 
[Clarification of usage] 

Take – to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to 
engage in any such conduct. [ESA §3(19)] 

Threatened species – any species which is likely to become an endangered species within the 
foreseeable future throughout all or a significant portion of its range. [ESA §3(20)] 

Unoccupied critical habitat – critical habitat not occupied (i.e. not permanently or seasonally 
occupied) by the listed species at the time of the project analysis.  The habitat may be suitable, 
but the species has been extirpated from this portion of its range.  Conversely, critical habitat may 
have been designated in areas unsuitable for the species, but restorable to suitability with proper 
management, if the area is necessary to either stabilize the population or assure eventual 
recovery of a listed species.  As recovery proceeds, this formerly unoccupied habitat may become 
occupied.  Some designated, unoccupied habitat may never be occupied by the species, but was 
designated since it is essential for conserving the species because it maintains factors constituting 
the species habitat.  For example, critical habitat may be designated for an upstream area 
maintaining the hydrology of the species’ habitat downstream. [Clarification of usage] 

Wildlife – See “fish or wildlife”. 
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GLOSSARY OF STATE SPECIES OF SPECIAL CONCERN TERMS 
(ORGANIZED BY EACH STATE STATUTE/REGULATION) 

 

 1. THE WILD RESOURCE CONSERVATION ACT (Act 170 of 1982) 
 

The following words and phrases when used in this act hall have, unless the context clearly 
indicates otherwise, the meanings given to them I n this section: 

Board – The Wild Resource Conservation Board. 

Department – The Department of Environmental Resources (Department of Environmental 
Protection) of the Commonwealth of Pennsylvania. 

Fund – The Wild Resource Conservation Fund. 

Management – The entire range of activities that constitute a modern scientific resource 
program including, but not limited to, the collection and application of biological data through 
research, census, habitat acquisition, habitat improvement and education. 

Wild Plant – Any and all naturally occurring native flora, except those commonly considered an 
agricultural commodity, including green and nongreen species or subspecies for any part, seed or 
offspring thereof. 

Wild Resource – All fauna not commonly pursued, killed or consumed either for sport or profit, 
but not including any domestic fauna or any domestic fauna that has reverted to feral existence, 
and all flora not commonly considered an agricultural commodity. 

 

 2. CONSERVATION OF PENNSYLVANIA NATIVE WILD PLANTS 
 (17 Pa. Code §45.1 – 91) 

 
The following words and terms, when used in this chapter, have the following meanings, unless 
the context clearly indicates otherwise: 

Act – The wild Resource Conservation Act (32 P.S. §§ 5301-5314) 

Export – The transfer of plants, or parts thereof, across state lines for profit. 

Naturally occurring – Plant species whose natural range occurs in this Commonwealth. 

Pennsylvania Endangered – A classification of plant species which are in danger of extinction 
throughout most or all of their range within this Commonwealth, if critical habitat is not 
maintained or if the species is greatly exploited by man.  This classification also includes 
populations of plant species that have been classified as Pennsylvania Extirpated, but which 
subsequently are found to exist in this Commonwealth. 
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Pennsylvania Extirpated – A classification of plant species believed by the Department to be 
extinct within this Commonwealth.  The plants may or may not exist outside this Commonwealth.  
If plant species classified as Pennsylvania Extirpated are found to exist, the species automatically 
will be considered to be classified as Pennsylvania Endangered. 

Pennsylvania Rare – A classification of plant species which are uncommon within this 
Commonwealth because they may be found in restricted geographic areas or are low in numbers 
throughout the Commonwealth. 

Pennsylvania Threatened – A classification of plant species, which may become endangered 
throughout most or all of their natural range within this Commonwealth, if critical habitat is not 
maintained to prevent their further decline in this Commonwealth, or if the species is greatly 
exploited by man. 

Pennsylvania Vulnerable – A classification of plant species which are in danger of population 
decline within this Commonwealth because of their beauty, economic value, use as a cultivar or 
other factors which indicate that persons may seek to remove these species from their native 
habitats. 

Special Concern Population – A classification that is composed of colonies, groups or single 
individuals of a plant species that the Department has determined to be a unique occurrence 
deserving protection.  Among the factors that may be used to classify a plant population within 
this category are the existence of unusual geographic locations, unisexual populations or 
extraordinary diverse plant populations. 

Tentatively Undetermined – A classification of plant species which are believed to be in danger 
of population decline, but which cannot presently be included within another classification due to 
taxonomic uncertainties, limited evidence within historical data or insufficient data. 

Unlisted – Plant species which are native to this Commonwealth, presently capable of sustaining 
their populations successfully, not in need of protection currently and currently not included in 
classifications under this chapter. 

Wild plants – Naturally occurring native flora, except those commonly considered an agricultural 
commodity, including green and nongreen species or subspecies, variety or a part, product, seed 
or progeny thereof. 
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3. GAME AND WILDLIFE CODE – WILDLIFE CLASSIFICATION                                 
(58 Pa. Code §133.1-41) 
 

In addition to the definitions contained in section 102 of the act (relating to definitions, the 
following words and terms, when used in this chapter, have the following meanings, unless the 
context clearly indicates otherwise: 

Endangered – Species in imminent danger of extinction or extirpation throughout their range in 
this Commonwealth if the deleterious factors affecting them continue to operate.  The term 
includes: 

 Species whose numbers have already been reduced to a critically low level or whose 
habitat has been so drastically reduced or degraded that immediate action is required to 
prevent their extirpation from this Commonwealth. 

 Species whose extreme rarity or periphery places them in potential danger of precipitous 
declines or sudden extirpation throughout their range in this Commonwealth. 

 Species that have been classified as “Pennsylvania Extirpated”, but which are 
subsequently found to exist in this Commonwealth as long as the conditions listed in 
subparagraph (i) or (ii) are met. 

 Species determined to be “endangered” under the Endangered Species Act of 1973 (16 
U.S.C.A. §§1531-1544). 
 

Threatened – Species that may become endangered within the foreseeable future throughout 
their range in this Commonwealth unless the causal factors affecting the organism are abated.  
The term includes: 

 Species whose populations within this Commonwealth are decreasing or have been 
heavily depleted by adverse factors and while not actually endangered, are still in critical 
conditions. 

 Species whose populations may be relatively abundant in this Commonwealth but are 
under severe threat from serious adverse factors that have been identified and 
documented. 

 Species whose populations re rare or peripheral and in possible danger of severe decline 
throughout their range in this Commonwealth. 

 Species determined to be “threatened” under the Endangered Species Act of 1973 that 
are not listed as “Pennsylvania Endangered.” 

 

4. GAME AND WILDLIFE CODE (PA Consolidated Statutes Title 34) 
 

Subject to additional definitions contained in subsequent provisions of this title which are 
applicable to specific provisions of this title, the following words and phrases when used in this 
title shall have the meanings given to them in this section unless the context clearly indicates 
otherwise: 
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Acknowledgement of guilt – A written statement admitting guilt, given by an accused 
individual to an officer or deputy officer along with the payment of a fine, which statement shall 
have the same force and effect as though the person executing it had a hearing before proper 
authority and been convicted of the offense of which he is accused. 

Big game – Unless otherwise modified by regulation of the commission, includes the elk, 
whitetail deer, the bear and the wild turkey. 

Bird – A member of the class Aves, including any part, product, egg or offspring thereof, or the 
dead body or parts thereof (excluding fossils), whether or not included in a manufactured product 
or in a processed food product. 

Closed season – The periods of the calendar year and the shooting hours during which it is 
unlawful to take game or wildlife. 

Commission – The Pennsylvania Game Commission. 

Conspire or conspiracy – The act or action of two or more persons combining in any manner or 
degree to violate any provisions of this title, either before or after the actual commission of the 
offense, even though the offense is not consumed. 

Contraband – Any game or wildlife, or part thereof, or any personal property, including but not 
limited to, firearms, traps, boats, decoys, vehicles and attachments and property designated for 
use or used in hunting and taking game or wildlife, when the game or wildlife, or part or product 
thereof, or the personal property is held in possession, transported or used or taken in violation of 
any law, the enforcement or administration of which is vested in the commission.  Contraband 
shall be forfeited to the commission to be disposed of at the discretion of the director. 

Convicted – The finding of guilty of a person charged with an offence after a hearing before a 
qualified authority.  The execution of an “acknowledgement of guilt” or a “plea of guilty” shall 
have the same effect. 

District Justice – Includes a court of the minor judiciary having jurisdiction over summary 
offences generally. 

Each – The whole or part or parts, or manufactured products containing the whole or any part or 
parts, of any game or wildlife. 

Endangered species – All species and subspecies of wildlife which have been declared by: 

 The Secretary of the United States Department of the Interior to be threatened with 
extinction and appear on the Endangered Species List or the Native Endangered Species 
List published in the Federal Register, or 

 The director to be threatened with extinction and appear on the Pennsylvania 
Endangered Species List published in the Pennsylvania Bulletin. 
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Furbearers – Unless otherwise modified by regulation of the commission, the term includes the 
badger, the fisher, the mink, the muskrat, the opossum, the otter, the pine marten, the striped 
and spotted skunk, the beaver, the raccoon, all weasels, the red and gray fox and the bobcat. 

Game – Includes “game animals,” game birds” and any facsimile thereof. 

Game animals – Unless otherwise modified by regulation of the commission, the term includes 
the elk, the whitetail deer, the bear, the cottontail rabbit, the snowshoe hare, the red, gray and 
fox squirrel and the groundhog or woodchuck. 

Game birds – Unless otherwise modified by regulation of the commission, the term includes 
geese, brant, wild ducks, mergansers and swans; coots, gallinules, rails, snipe, woodcock, turkeys, 
grouse, pheasants, Hungarian partridges, bobwhite quail and mourning doves. 

Hunt or hunting – Any act or furtherance of the taking or killing of any game or wildlife, or any 
part or product thereof, and includes, but is not limited to, chasing, tracking, calling, pursuing, 
lying in wait, trapping, shooting at, including shooting at a game or wildlife facsimile, or wounding 
with any weapon or implement, or using any personal property including dogs, or the property of 
others, of any nature, in furtherance of  any of these purposes, or aiding, abetting or conspiring 
with another in that purpose. 

Loaded firearm – A firearm of any kind which has a live shell or cartridge in either the chamber 
or magazine. 

Management unit – Any geographic area defined and designated by regulation of the 
commission for game or wildlife management purposes which may consist of all or a part or parts 
of one or more contiguous counties or management units and includes all lands and waters 
therein. 

Migratory game bird – Any game bird defined in 50 CFR §20.11 (relating to meaning of terms), 
except as otherwise provided in Pennsylvania Game Commission regulations. 

Migratory waterfowl - All species defined in 50 CFR by the United States Fish and Wildlife 
Service of the Department of the Interior. 

Officer – Any Game Commission Officer or deputy Game Commission officer appointed by  the 
commission or any other person with law enforcement powers who is designated by the director 
to enforce this title. 

Open season – The indicated periods of the calendar year and the daily shooting hours during 
which game or wildlife may be legally hunted, taken or killed and includes both the first and last 
day of the season or period of time designated by this title or by regulation of the commission. 

Part or parts – Any portion of tissue, flesh, blood, bone, hide, skin, hair or feather of such 
substance, size, volume or weight, which may be determined by a qualified person as belonging to 
the species alleged, even though diluted or contained in any manufactured product. 
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Person – An individual, partnership, association, corporation, political subdivision, municipal 
authority, the Commonwealth, of any other legal entity as the context requires. 

Poaching – To unlawfully take game and wildlife by means of or as as result of multiple violations 
of the provisions of this title or the regulations thereunder. 

Possession – The detention and control, or the manual or ideal custody, of anything which may 
be the subject of property, for one’s use and enjoyment, either as owner or as the proprietor of a 
qualified right in it and either held personally or by another who exercises it in one’s place and 
name.  Possession includes the act or state of possessing and that condition of facts under which 
one can exercise his power over a corporeal thing at his pleasure to the exclusion of all other 
persons.  Possession includes constructive possession which means not actual but assumed to 
exist where one claims to hold by virtue of some title without having actual custody.  The 
presence in a vehicle of any kind, or its attachments, of any unlawfully taken game or wildlife or 
unlawful device or contraband is presumptive evidence of its possession by all persons occupying 
the vehicle or its attachments. 

Protected birds – All wild birds not include within the term “game birds.” 

Raptors – All eagles, falcons, hawks and owls individually or collectively, whether protected or 
unprotected. 

Shooting hours – The designated periods of time, including any modification by regulation of the 
commission, for the lawful killing or taking of game or wildlife. 

Small game – All species of game birds and game animals not classified as big game. 

Take – To harass, pursue, hunt for, shoot, wound, kill, trap, capture, possess or collect any game 
or wildlife, including shooting at a facsimile of game or wildlife, or attempt to harass, pursue, hunt 
for, shoot, wound, kill, trap, capture or collect any game or wildlife or aiding, abetting or 
conspiring with another person in that purpose. 

Taxidermy – the practicing of mounting, arranging, posing, preserving or freeze-drying game or 
wildlife, fish or reptiles in a lifelike position. 

Threatened species – All species and subspecies of wildlife which have been declared by: 

 The Secretary of the United States Department of the Interior to be in such small numbers 
throughout their range that they may become endangered in their environment worsens 
and appear on a Threatened Species List published in the Federal Register; or 

 The director to be in such small numbers throughout their range that they may become 
endangered if their environment worsens and appear on the Pennsylvania Threatened 
Species List published in the Pennsylvania Bulletin. 
 

Transporting – To move from one place to another by any means whatsoever. 
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Trapping – The securing or attempting to secure possession of game or wildlife by means of 
setting, placing or using any device that is designed to close upon, hold fast, confine or otherwise 
capture game or wildlife whither these means result in capturing or not.  It includes every act of 
assistance to any other person in capturing game or wildlife by means of such device whither 
these means result in capturing or not. 

Violation – A violation of a provision of this title and a violation of a regulation promulgated by 
the commission, which implements or otherwise pertains to any provision of this title. 

Wild animals – All mammals other than domestic animals as defined in 1 Pa. C.S. §1991 (relating 
to definitions). 

Wild birds – All migratory birds defined in 50 CFR by the United States Fish and Wildlife Service 
of the Department of the Interior, game birds and any other birds designated by the commission, 
including, but not limited to, grouse, partridge, pheasant, quail and wild turkey. 

Wildlife – Wild birds, wild mammals, and facsimiles thereof, regardless of classification, whether 
protected or unprotected, including any part, product egg or offspring thereof, or the dead body 
parts thereof (excluding fossils), whether or not included in a manufactured product or processed 
food product. 

 

5. FISH AND BOAT CODE – ENDNAGERED SPECIES (58 Pa. Code 7501-4)      
FISH AND BOAT CODE (Pa Consolidated Statutes Title 30): 
 

Subject to additional definitions contained in subsequent provisions of this title which are 
applicable to specific provisions of this title, the following words and phrases when used in this 
title shall have, unless the context clearly indicates otherwise, the meanings given them in this 
section: 

Amphibian – Any of the cold-blooded, scaleless, vertebrates of the class Amphibia, such as frogs, 
toads and salamanders, the young usually being aquatic and breathing by gills and the adults 
usually losing the gills and breathing by lungs. 

Aquatic organism – Any plant or animal that grows or lives in or upon the water. 

Artificial propagation – The rearing of any species of fish, during any stage of the species life 
cycle for inception by natural or artificial means to the adult stage of the species. 

Bait fish – Unless otherwise provided by commission regulations the following fish: 

 All forms of the minnow family (Cyprinidae) except carp and goldfish. 
 Suckers, chubs, fallfish, lampreys and eels measuring less than eight inches in length. 
 All forms of darters, killifishes and madtoms (otherwise known as stonecats). 
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Boundary lake – Such part or parts of any lake lying between this Commonwealth and any other 
state or foreign country over which the Commonwealth may have jurisdiction. 

Boundary waters – All natural or artificially constructed ponds or lakes, bays, peninsular waters 
or flowing streams or rivers which border on this Commonwealth. 

Commission – The Pennsylvania Fish and Boat Commission of the Commonwealth 

Deputy waterways conservation officers – Officers formerly designated as deputy waterways 
patrolmen appointed under section 305 (relating to deputy waterways patrolmen). 

Deputy waterways patrolman – A deputy waterways conservation officer. 

Endangered species – All species and subspecies of fish which: 

 Have been declared by the Secretary of the United States Department of the Interior to 
be threatened with extinction and appear on the Endangered Species List or the Native 
Endangered Species List published in the Federal Register; or 

 Have been declared by the executive director to be threatened with extinction and appear 
on the Pennsylvania Endangered Species List published in the Pennsylvania Bulletin. 

Fish –  

 When used as a noun, includes all game fish, fish bait, bait fish, amphibians, reptiles and 
aquatic organisms. 

 When used as a verb, the act of fishing. 
 

Fishing – The act of angling, or to catch, take, kill or remove or the attempt to catch, take, kill or 
remove from any waters or other areas within or bordering on this Commonwealth any fish by 
any means or method for any purpose whatsoever. 

Fish bait – Unless otherwise provided by commission regulation, crayfish or crabs, mussels, 
clams and the nymphs, larvae and pupae of all insects spending for any purpose whatsoever. 

Game fish – Unless otherwise provided by commission regulation the following fish: Brook trout, 
Salvelinus  fontinalis; brown trout, Salmo trutta; and rainbow trout, Salmo gairdneri; and the 
salmon family, Salmonidae; walleye, Stizostedion vitreum; chain pickerel, Esox niger; northern 
pike, Esox lucius; muskellunge, Esox masquinongy; fallfish, Semotilus corporalis; smallmouth bass, 
Micropterus dolomieui; largemouth bass, Micropterus salmoides; crappies, Pomoxis sp.; rock bass, 
Ambloplites rupestris; yellow perch, Perca flavescens; striped bass or rockfish, Marone saxatili; 
suckers, Catostomidae; eels, Anguilla rostrata; chubs, Semotilus and Nocomis, measuring at least 
eight inches in length; sturgeon, Acipenser oxyrhynchus; white perch, Marone americana; and all 
other species or varieties of fish except bait fish.  

Inland waters – Any nontidal stream, river, lake, artificial or natural body of water within this 
Commonwealth. 
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Owner – As applied to watercraft, a person, other than a lienholder, having the property in or 
title to a boat.  The term includes a person entitled to the use or possession of a boat subject to 
the interest of another person reserved or created by agreement and securing payment or 
performance of an obligation.  The term does not include a lessee under a lease not intended as 
security. 

Passenger-carrying boat – Any boat that carries more than six passengers wither for hire or as 
part of a commercial enterprise.  The following persons shall not be counted in determining the 
number of passengers: 

 The owner or his representative. 
 The operator and bona fide members of the crew who have contributed no consideration 

for their carriage and who may be paid for their services. 
 Any guest on board a boat used exclusively for pleasure purposes who has not 

contributed to any consideration, directly or indirectly, for his carriage when there are no 
other passengers on board who have paid any such consideration and when only the 
owner or owners of the boat are bearing the costs of operating the boat. 

Person – Includes individuals, partnerships, associations, corporations, political subdivisions, 
municipality authorities, the Commonwealth or any other legal entities. 

Regulated fishing lake – Any artificial or man-made pond or lake owned, leased or controlled in 
any manner by any person where fishing is permitted for payment of a fee and in which all fish 
stocked are artificially propagated by commercial hatcheries or purchased from persons licensed 
to sell fish. 

Reptiles – Any of the various species of cold-blooded vertebrates of the class Reptilia. 

Threatened species – All species and subspecies of fish which: 

 Have been declared by the Secretary of the United States Department of the Interior to 
be in such small numbers throughout their range that they may become endangered if 
their environment worsens and appear on a Threatened Species List published in the 
Federal Register; or 

 Have been declared by the executive director to be in such small numbers throughout 
their range that they may become endangered if their environment worsens and appear 
on the Pennsylvania Threatened Species List published in the Pennsylvania Bulletin. 

Watercraft – Every description of device used on the water or ice or capable of being used as a 
means of transport on water or ice.  The term includes boats, motorboats, iceboats, all terrain or 
amphibious vehicles when they are operated on water and all such other devices.  The term does 
not include seaplanes. 

Waters of the Commonwealth – Includes all inland, tidal and boundary waters, whether 
navigable or nonnavigable, under the jurisdiction of the Commonwealth.  The term includes ice 
that forms on these waters. 

Threatened and Endangered Species Desk Reference  December 2013 



   
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX C 
 
 
 

Directory of Resource Agencies and 
Conservancies 

Threatened and Endangered Species Desk Reference  December 2013 
 



Appendix C  1 
DIRECTORY 

THREATENED AND ENDANGERED SPECIES JURISDICTIONAL AGENCIES AND 
CONSERVANCIES 

 
 

AREA OF INTEREST 
 

AGENCY 
 

ADDRESS 
PHONE/ 

CONTACT INFO 
 

Terrestrial and Freshwater 
Species 

 

US Fish & Wildlife Service, 
Pennsylvania Field Office 

315 South Allen Street, Suite 
322, State College, PA 16801- 
4850 

 
814-234-4090 

 
Marine and Anadromous 
Species 

 

National Marine Fisheries 
Service, Northeast 
Regional Office 

 

Protected Resource Division 
55 Great Republic Drive, 
Gloucester, MA 01930 

 
 
978-281-9300 

 
General PNDI Information 
and Native Plants 

 

DCNR 
Environmental Review 
Bureau of Forestry 

6th Floor, Rachel Carson State 
Office Building 
P.O. Box 8552 
Harrisburg, PA 17105-8552 

 
 
717-705-2819 

 

Fish, Reptiles, Amphibians, 
Aquatic Organisms 

PA Fish & Boat 
Commission, Division of 
Environmental Services 

 

450 Robinson Lane, Bellefonte, 
PA 16823 

 
814-359-5236 

 
 
Birds and Mammals 

PA Game Commission, 
Division of Environmental 
Planning & Habitat 
Protection 

 

2001 Elmerton Avenue 
Harrisburg, PA 17110-9797 

 
 
717-787-4250 

 
 
Natural Heritage Program 

Western Pennsylvania 
Conservancy 

208 Airport Drive, Middletown, 
PA 17057 

naturalheritage@paco 
nserve.org 

 

Western Pennsylvania 
Conservancy 

800 Waterfront Drive, 
Pittsburgh, PA 15222 

 
412-288-2777 
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Review Requests 
 
Review requests should be prepared in letter form.  To process the review request, 
the resource agency needs to receive the following information: 
  

• A complete and specific description of the project and construction details, 
using best professional judgment, and 

• Detailed description of both the project location and the affected area, and 
copies of USGS quadrangles with labeled project area. 
 

Proposed project descriptions should be as specific as possible to give the resource 
agency enough detailed information to thoroughly review a project.  For example, 
if the project is a bridge replacement over a creek, describe the bridge design, type 
of construction and construction sequencing schedule if known, so that general 
impacts to the creek (potential habitat) or seasonal effects can be determined.  
Descriptions of the affected area should detail the presence or absence of certain 
natural features that may be possible habitat for a listed species in the project area.  
Explain Best Management Practices or seasonal restrictions that are being 
integrated into the project design if any.  For example, if your project is located in 
a region known to support bog turtles, provide information on whether or not there 
are wetlands in your project area and how the project design may avoid affecting 
the species.  Photographs and plans, if available, can also be included to provide 
the reviewer with an accurate view of the project area. A recommended method for 
developing a project description is to “deconstruct” the project, identifying each 
construction activity and considering whether each activity will affect the species.  
 
The sample information that follows provides a sample letter template and PNDI 
information from one project, and reasonably adequate project and habitat 
description information from some other projects.  These were prepared 
considering specific species; however, the level of detail provided is a good guide 
for a standard level of detail that should be contained in a good Review Request for 
any project.  
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Prepared by:   
 PENNDOT District 10-0 Environmental Unit 
  
 

Armstrong County State Route 4023, Section 191, Over Fish Run 
 
 

Project Description 
 
Existing Structure 
 
 The existing structure over Fish Run is a reinforced concrete slab which carries State Route 4023 
over Fish Run in East Franklin Township, Armstrong County, Pennsylvania.  The bridge roadway width is 
30 feet 3 inches curb to curb with a structure length of 13 feet.  The bridge was constructed in 1937 and 
will be replaced in its entirety due to the extent of structural deterioration. 
 
 The approximate stream width under the bridge is 4 feet.  There is some sediment buildup under 
the entire length of the bridge.  The stream actually flows against an existing abutment and has created a 
6-inch scour under the wing. 
 
 
Proposed Structure 
 
 The proposed structure will be a reinforced concrete box culvert approximately 15 feet in length 
with a curb-to-curb width of 30 feet.  The exact span length will be determined based on the hydraulic 
requirements at the site.  The culvert will be depressed 1 foot so that a natural streambed forms inside 
the culvert.  The proposed bridge will be slightly larger than that of the existing bridge.  Rock riprap 
protection will also be provided to prevent erosion.   
 
 The existing bridge is in poor condition and is currently scheduled for construction late in the year 
2002.  This project is not of an emergency nature. 
 
 
Existing Bridge Removal 
 
 The existing bridge will be removed in sections off the cut stone abutments. The cut stone will 
then be removed.  Portions of the structure may enter Fish Run during the removal operation.  Any 
material that enters the stream will be removed promptly.  Construction equipment will remain on the 
stream banks at all times. 
 
 
Proposed Bridge Construction 
 
 A standard temporary stream crossing approximately 24-feet wide will be provided for traffic 
during construction of this project.  Streamflow will be maintained at all times during construction. 
 
 Construction equipment will remain on the stream banks at all times. 
 
 An approved Erosion and Sedimentation (E&S) Pollution Control Plan will be properly 
implemented and closely monitored during construction.  Best Management Practices (BMPs) for erosion 
and sedimentation controls will greatly reduce the potential for indirect impacts due to construction-related 
sedimentation. 
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 Extent of Previous Disturbance Within Project Area 
 
 
 Disturbances that exist at the project site include the following: 
 
C. Streambed Scour 
 
 The bridge inspection records for this structure indicate that a 6-inch deep scour exists near the 
wing due to current stream alignment. 
 
 
D. Coal-Related Activities 
 
 An old bituminous coal strip cut with an active coal tipple and processing plant presently operates 
upstream within 500 feet of the bridge.  Stream enclosures exist at the site with open coal stockpiles 
located on the facility. 
 
 

Other Comments 
 
 
 Fish Run empties into the Allegheny River just south of Tarrtown, Pennsylvania.  A distance of 
approximately 700 feet exists from the construction site to the confluence of Fish Run with the Allegheny 
River.  Numerous sand and gravel dredging activities occur in this section of the Allegheny River.  
Freshwater mussel surveys have not been reviewed but likely exist having been conducted in response to 
dredging activities on the Allegheny River in the vicinity of the project site. 
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Armstrong County State Route 4023, Section 191, Over Unnamed Tributary to the 

Allegheny River 
 
 

Project Description 
 
Existing Structure 
 
 The existing structure over the unnamed tributary to the Allegheny River is a reinforced concrete 
slab which carries State Route 4023 over the tributary in East Franklin Township, Armstrong County, 
Pennsylvania.  The bridge roadway width is 30 feet curb to curb with a structure length of approximately 
8 feet.  The existing wingwalls and abutments have recently been repaired.  Forms were attached to the 
structures and poured creating a concrete parge over the existing wingwalls and abutments.  The 
underside of the bridge deck was also parged with concrete. 
 
 The approximate stream width under the bridge is 7 feet.  A minimal amount of sand and gravel 
was noted under the structure.  Streamflow under the bridge is even with no undercutting or scouring 
evident.  A 7½-foot under clearance presently exists on the structure. 
 
 
Proposed Structure 
 
 The proposed structure will be a reinforced concrete arch approximately 8 feet in length with a 
30-foot curb-to-curb width.  The exact span length will be determined based on the hydraulic 
requirements at the site.  Rock riprap protection will also be provided to prevent erosion.   
 
 The existing bridge is in good condition from a superficial standpoint since the parging was 
completed.  The structural integrity of the bridge is in poor condition and, therefore, scheduled for 
construction late in the year 2002.  The project is not of an emergency nature. 
 
 
Existing Bridge Removal 
 
 The existing bridge will be dismantled in sections starting with the parapets and deck followed by 
the wingwalls and abutments.  Portions of the structure may fall into the unnamed tributary during 
dismantling operations.  Any material that falls into the tributary will be removed promptly.  Construction 
equipment will remain on the stream banks at all times. 
 
 
Proposed Bridge Construction 
 
 A standard temporary stream crossing approximately 24-feet wide will be provided for traffic 
during construction of this project.  Streamflows will be maintained during construction.  Construction 
equipment will remain on the stream banks at all times. 
 
 An approved Erosion and Sedimentation (E&S) Pollution Control Plan will be properly 
implemented and closely monitored during construction.  Best Management Practices (BMPs) for erosion 
and sedimentation controls will greatly reduce the potential for indirect impacts due to construction-related 
sedimentation. 
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 Extent of Previous Disturbance Within Project Area 
 
 
 Disturbances which exist at the project site include the following: 
 
E. Coal Mining Activity 
 
 Coal surface and deep mining exist upstream of the unnamed tributary to the Allegheny River.  
These mining activities may have a negative effect on downstream water quality and quantity.  Coal 
mining activities may also increase sediment loading in the tributary. 
 
 
F. Sand and Gravel Mining 
 
 Sand and gravel pit mining exist within the watershed of the unnamed tributary to the Allegheny 
River.  This type of mining may increase sedimentation in the tributary. 
 
 During a field view of the project site, a steep tributary gradient was noted upstream of the bridge.  
The steep gradient allows for a well-flushed stream, as was evident.  Little sediment accumulation was 
noticed in the channel. 
 
 

Other Comments 
 
 
 The unnamed tributary to the Allegheny River empties into the Allegheny River just northeast of 
Tarrtown, Pennsylvania.  A distance of approximately 600 feet exists from the construction site to the 
confluence of the unnamed tributary with the Allegheny River.  Sand and gravel dredging activities 
presently occur in this section of the Allegheny River.  Freshwater mussel surveys have not been 
reviewed but likely exist having been conducted in response to dredging activities on the Allegheny River 
in the vicinity of the project site. 
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Armstrong County State Route 4023, Section 191, Over Caldwell Run 
 
 

Project Description 
 
Existing Structure 
 
 The existing structure over Caldwell Run is a reinforced concrete slab which carries State 
Route 4023 over Caldwell Run in East Franklin Township, Armstrong County, Pennsylvania.  The 
structure is located in the community of Tarrtown, Pennsylvania.  The bridge roadway is approximately 
35 feet wide with a structure length of approximately 12 feet.  The bridge was constructed in 1937 and will 
be replaced in its entirety due to the extent of structural deterioration. 
 
 The approximate stream width under the bridge is 4 feet.  Sediment and gravel buildup has 
accumulated under the entire length of the bridge against the northern wingwalls and abutment.  The 
stream presently flows against the southern abutment.  No scouring is evident at this time.  A 4-foot under 
clearance exists beneath the bridge deck. 
 
 
Proposed Structure 
 
 The proposed structure will be a reinforced concrete box culvert approximately 15 feet in length 
with a curb-to-curb width of 30 feet.  The exact span length will be determined based on the hydraulic 
requirements at the site.  The culvert will be depressed 1 foot so that a natural streambed forms inside 
the culvert.  The proposed bridge will be slightly larger than that of the existing bridge.  Rock riprap 
protection will also be provided to prevent erosion.   
 
 The existing bridge is in poor condition and is currently scheduled for construction late in the year 
2002.  This project is not of an emergency nature. 
 
 
Existing Bridge Removal 
 
 The existing bridge will be removed in sections off the cut stone abutments. The cut stone will 
then be removed following deck removal.  Portions of the structure may enter Caldwell Run during the 
removal operation.  Any material that enters the stream will be removed promptly.  Construction 
equipment will remain on the stream banks at all times. 
 
 
Proposed Bridge Construction 
 
 Various existing roads in Tarrtown will be utilized as detour roads during bridge construction.  No 
temporary stream crossings will be necessary.  Stream flows will be maintained during construction. 
 
 Construction equipment will remain on the stream banks at all times. 
 
 An approved Erosion and Sedimentation (E&S) Pollution Control Plan will be properly 
implemented and closely monitored during construction.  Best Management Practices (BMPs) for erosion 
and sedimentation controls will greatly reduce the potential for indirect impacts due to construction-related 
sedimentation. 
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Extent of Previous Disturbance Within Project Area 
 
 
 No significant disturbances were noted within the vicinity of the project site.  A potential for open 
sewage drainage into Caldwell Run exists as the stream drains through the town of Tarrtown, 
Pennsylvania. 
 
 

Other Comments 
 
 
 Caldwell Run empties into the Allegheny River within Tarrtown, Pennsylvania.  A distance of 
approximately 1,200 feet exists from the construction site to the confluence of Caldwell Run with the 
Allegheny River.  Numerous sand and gravel dredging activities occur in this section of the Allegheny 
River.  Freshwater mussel surveys have not been reviewed but likely exist having been conducted in 
response to dredging activities in the vicinity of the project site. 
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[Date] 
 

[Contact] 
U.S. Fish and Wildlife Service 
Pennsylvania Field Office 
315 South Allen Street, Suite 322 
State College, PA 16801 
 
 
RE: [Threatened and Endangered Species Coordination or Phase (I or II) Bog Turtle Survey] 
[SR No.][Section No.] 
[Project Name] 
[Municipality][County] 
[USFWS Reference No. or PNDI Search No. (if applicable)] 
 
Dear [Contact]: 
 

[Opening Paragraph – include submitter (Consultant on behalf of Engineering District X-0 or 
Engineering District X-0 directly); summary of PNDI search result; reference a copy of PNDI Project 
Environmental Review Receipt and attach; and identify county name and identify whether the county is on 
the Bog Turtle Counties of Occurrence or Likely Occurrence List.] 
 
 [Project Area/Property Size and Extent – include project location; limits of disturbance; identify the 
limits of the Wetland Identification and Delineation Study; identify limits of bog turtle habitat (Phase I) 
assessment; and reference and attach Regional and Project Location Maps.] 
 
 [Current Land Use and Setting – describe for both the local area and the project area.] 
 
 [Project Description – provide to the greatest level of detail available at the time of submission.] 
 
 [Wetland Bog Turtle Habitat Information – include wetland study methods; describe each wetland; 
provide location information for each wetland; and reference and attach NWI maps, soil survey maps and 
photographs.] 
 

[Bog Turtle Habitat Information – include survey methods; level of effort information; extents of 
mucky soils; and an assessment of whether potential habitat was identified.] 

 
[Closing paragraph – include contact information.] 
 
 
       Sincerely, 
 
       [Submitter’s Name] 
       [Submitter’s Title] 

 
Enclosures 
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Sample Template for Resubmitting a Resource Agency 

Review Request 
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[Date] 
 

[Contact] 
[Agency Name] 
[Agency Bureau or similar as applicable] 
[Street Address] 
[City], PA [Zip code] 
 
 
RE: [Renewed Threatened and Endangered Species Coordination (required every two years or in cases of 
project changes)] 
[SR No.][Section No.] 
[Project Name] 
[Municipality][County] 
[Agency Reference No. or PNDI Search No. (if applicable)] 
 
Dear [Contact]: 
 

[Opening Paragraph – Engineering District X-0 is continuing environmental studies for the above 
referenced project.  The proposed project involves [provide project details.] 
 
 In [Month] of [Year], you received a letter regarding this project and stated that there [were/were 
not] threatened or endangered species under your agencies jurisdiction found in the vicinity of this study 
area.  Due to [the passing of time and validity of your correspondence form {date}/change in project 
area/other reason], we must resubmit this project for your review.  Once again, we are requesting 
consultation to ensure that the proposed project will not adversely affect those threatened and 
endangered species or designated critical habitats under your agency’s jurisdiction.  We have enclosed a 
project location map; a copy of the most recent PNDI Project Environmental Review Receipt; and a copy 
of your prior review response letter regarding this project for your reference and use. [Add references to 
any wetland assessments, field surveys, habitat assessments, etc. completed for the project as applicable.] 
 
 [Closing paragraph – include contact information.] 

 
 
 
       Sincerely, 
 
 
 
       [Submitter’s Name] 
       [Submitter’s Title] 

 
 
Enclosures 
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APPENDIX F 
 
 
 
 
 
 

USFWS Programmatic Biological Opinion Effects of 
the Pennsylvania Department of Transportation 

Bridge Replacement and Maintenance Program on 
the Northern Riffleshell and Clubshell in the Ohio 

River Basin, Pennsylvania (2011) – Including 
subsequent re-initiation Biological Opinions and the 
associated PennDOT/FHWA Biological Assessment 

 
Most Current Version Available at 

USFWS Mussel Programmatic Biological Opinion 
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APPENDIX G 
 
 
 
 
 

Threatened and Endangered Species Summary 
Sheet 

 
 
 
 
 

Available in Excel at 
 Threatened and Endangered Species Summary Sheet 
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Threatened and Endangered Species Summary Sheet 

 
The information in the linked document is for reference only. A Pennsylvania Natural Diversity 
Inventory Environmental Review Tool (PNDI ER Tool) search must still be completed and all 
conflicts must still be coordinated with the appropriate resource agency. This is not an 
alternative to a PNDI search and agency coordination. 

 

This guide is a tool to assist in the planning process and avoid project delays and cost over runs 
related to Threatened and Endangered (T&E) species.  It allows the user to have one source to 
research time of year restrictions, specific times for surveys, regional locations and general 
information to species that could impact a project. 

 

The linked spreadsheets were designed to assist the Department with crucial information 
related to state and federal T&E species.  They are broken down by the agencies with 
jurisdiction over a state or federally listed species.  The Agencies included are the United States 
Fish and Wildlife Service (USFWS), National Marine Fisheries Service (NMFS), Pennsylvania Fish 
and Boat Commission (PFBC), Pennsylvania Game Commission (PGC) and the Pennsylvania 
Department of Conservation and Natural Resources (DCNR). 

 

The spreadsheet maybe printed and is formatted to print on 8½ x 14 (Legal) 
size papers. 

 

The document is available in Excel at: Threatened and Endangered Species Summary Sheet 
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PennDOT Technical Guidance for the 
Evaluation of Potential Effects on the 

Bog Turtle from Transportation 
Actions 
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TECHNICAL GUIDANCE FOR THE EVALUATION OF POTENTIAL 
EFFECTS ON THE BOG TURTLE FROM TRANSPORTATION ACTIONS 
 
 
 
 
 
Rationale 

PennDOT Guidance Developed in Consultation with the United 
States Fish and Wildlife Service, Pennsylvania Field Office May 

2011 

 
The bog turtle (Clemmys  muhlenbergii) is a small, semi-aquatic turtle that is presently protected 
under the Federal Endangered Species Act (Act) of 1973 (87 Stat. 884, as amended; 16 U.S.C. 
1531 et seq.) as a federally threatened species.  The species typically inhabits a unique 
intermediate-stage successional wetland habitat supported by a persistent source of groundwater 
springs and seeps which induce the development of thick, organic, mucky soil conditions. 
Forested habitat areas and riparian corridors may be used as dispersal conduits to other wetlands 
with suitable components for species support.   Bog turtles are neither randomly nor abundantly 
distributed throughout their range; they are habitat specialists that require very specific 
environmental conditions to ensure their survival. 
 
Numerous planned and unplanned transportation actions occur annually within the extant range of 
the species to maintain a safe and operational roadway system.  These transportation actions could 
include roadway shoulder improvement, repaving, culvert extension/replacement, bridge 
replacement, bridge maintenance and repair, roadway drainage improvement, roadway widening, 
and construction of roadway on new alignment. 
 
The Act prohibits the take1 of bog turtles by any “person”, including federal, state, and local 
agencies; contractors; and individuals, regardless of project funding sources or applicable permit 
requirements unless previously authorized.  Take of the species incidental to maintenance or 
improvements along existing transportation facilities has not been authorized on either an 
individual project or programmatic level.  Consequences for the unlawful take of the species 
potentially include civil and criminal penalties, third-party lawsuits, Pennsylvania Department of 
Environmental Protection / United States Army Corps of Engineer penalties, and substantial 
project delays. 
 
The intent of the Act is that the United States Fish and Wildlife Service provide assistance and 
consultation to Federal action agencies and project applicants to fulfill their statutory obligations 
to conserve, and avoid jeopardizing, listed species. The purpose of this technical guidance is to 
assist Federal action agencies, transportation agency staff, and their contractors in evaluating the 
effect of their action during informal consultation, including the development of effective 
 
 
 
1 “Take” is defined as, to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or to attempt to 
engage in any such conduct. “Harass” is defined at 50 CFR 17.3 as an act or omission which creates the likelihood of 
injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavior patterns which include, 
but are not limited to, breeding, feeding, or sheltering. “Harm” is defined at 50 CFR 17.3 as an act that actually kills 
or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering. 
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conservation measures that assist in the avoidance of take of bog turtles, thus resulting in a “Not 
Likely to Adversely Affect” determination for the action. 
 
 
Evaluation of Potential Effect / Application of Conservation Measures 
 
Roadway maintenance and improvements to the existing transportation infrastructure in and near 
bog turtle habitat can result in the take of the species through direct injury or indirectly through 
habitat modification and fragmentation.  It is important to note that while bog turtles depend 
upon specific wetland habitats; this species is not restricted solely to areas within wetlands with 
those characteristics.  Therefore, if any part of a wetland has the essential habitat characteristics, 
then the entire wetland is considered potential habitat.  Further, bog turtle habitat seasonally 
includes connecting stream corridors and surrounding upland habitat.  Developing a project that 
does not result in take requires an evaluation of potential direct and indirect effects from not only 
activities that occur in bog turtle habitat (see description of Habitat Conservation Zones), but 
also from activities that compromise wetland habitat quality, fragment travel corridors, and alter 
wetland hydrology, even if they occur in adjacent uplands. 
 
Evaluation of potential effects from these activities requires the integration of species biology 
characteristics, exposure analysis, and habitat conservation zone concepts. Table 1 outlines these 
critical factors. 
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Table 1: Critical Factors for Project Effects Analysis 
 
Species Temporal Patterns • April 1 - September 30:  Species would be 

active within wetland, travel corridors, and adjacent 
upland habitats (Habitat Conservation Zones 1 and 
2) 
• October 1 - March 31: Species would be 
inactive while bromating within hibernacula 
microhabitat of the supporting wetland (restricted to 
Habitat Conservation Zone 1) 

Exposure Analysis • Type of Activity 
• Timing of Activity 
• Duration of Activity 
• Proximity of Activity to Habitat Conservation 

Zones 1 and 2 
• Magnitude of Direct/Indirect Effects 
• Anticipated Species Response 

Habitat Conservation Zones2
 • Zone 1:  Wetland habitat including core3 

characteristics and visible spring seeps potentially 
occupied by the species. Bog 
turtles rely upon different portions of the 
wetland at various times of the year to fulfill needs. 
Actions proposed within this zone 
may directly kill, injure, or harass bog turtles, 
as well as, result in direct habitat destruction or 
degradation. 
• Zone 2:  Zone extending at least 300 feet from 
the edge of Zone 1 including upland areas adjacent to 
Zone 1. Actions proposed in this zone may 
fragment/impede travel corridors, alter supporting 
hydrology; degrade water quality; accelerate succession; 
and introduce invasive species. 

 
Habitat Conservation Zones provide the basis for evaluating the effects of the transportation 
activity on the species.  As it relates to the bog turtle, the Service recommends assessing wetland 
habitat that extends to within 300 feet of the limit of direct disturbance to encompass Habitat 
 
2 The USFWS Bog Turtle Northern Population Recovery Plan (May 15, 2001) contained guidance regarding bog 
turtle conservation zones designed to protect and recover known bog turtle populations within the northern range of 
the species. The conservation suggestions for each zone are meant to guide the evaluation of activities that may affect 
high-potential bog turtle habitat, potential travel corridors, and adjacent upland habitat that may serve to buffer bog 
turtles from indirect effects. 
 
3 Core supporting habitat defined as mucky portions of the wetland characterized by soft, saturated soils that can be 
probed to a depth of at least 3 inches, as opposed to dryer portions where turtles could not easily bury. 
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Conservation Zones 1 and 2.  Projects that may have substantial indirect effects such as ditch 
cleaning and drainage improvement must include consideration of the entire affected area not 
only the disturbed area. 
 
The Service, in partnership with the Pennsylvania Natural Heritage Program, provides some 
effect determinations and avoidance measures through the Environmental Review Tool of the 
Pennsylvania Natural Diversity Inventory (PNDI), database.  Consultation of this tool should 
compliment on-site investigations of the action area for potential bog turtle habitat while 
assessing if transportation actions may affect the species. 
 
Table 2 provides guidance on the utilization of conservation measures and corresponding affect 
determination for transportation actions during informal consultation. 
 

Table 2: Guidance on the Performance of Transportation Actions Through Informal 
Consultation 

 
Transportation Action 
Scenario 

Applicable 
Conservation 
Measures For 
Avoiding Take of 
Bog Turtle 

Effect 
Determination 
for the Bog 
Turtle 
Contingent Upon 
the Application of 
Conservation 
Measures 

Comments 

No potential USFWS 
conflicts identified by 
PNDI review and no 
wetland habitat identified 
within 300 feet 

None required No effect USFWS response provided on PNDI 
receipt. Document and file. 

Potential USFWS conflict 
identified by PNDI review 
but no potential bog turtle 
habitat identified within 
300 feet 

PNDI 
recommendation 
that construction 
occur only from 
October 1 - March 31 

May affect 
 
USFWS review 
and written 
concurrence is 
required in 
accordance with 
section 7. 

USFWS concurrence on Not Likely to 
Adversely Affect determination for the 
bog turtle provided on PNDI receipt - 
assuming applicant intends to apply 
construction restriction from October 1 - 
March 31. Document and file. 
 
OR 
 
Provide USFWS with Phase I habitat 
assessment and justification / proposed 
application of appropriate species specific 
conservation measures to support a – Not 
Likely to Adversely Affect determination 
for the bog turtle. USFWS written 
concurrence is required in accordance with 
section 7. 
 
Additional consultation may be required for 
other federally listed species potentially 
affected. 
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Transportation Action 
Scenario 

Applicable 
Conservation 
Measures For 
Avoiding Take of 
Bog Turtle 

Effect 
Determination 
for the Bog 
Turtle 
Contingent Upon 
the Application of 
Conservation 
Measures 

Comments 

No potential USFWS 
conflict identified by PNDI 
review, however, potential 
bog turtle habitat identified 
within 300 feet 
 
No impacts to wetlands 
with core supporting 
habitat proposed 

Action conducted 
during inactive 
season October 1 – 
March 31 
 
OR 
 
If action conducted 
during active season 
April 15 – September 
30 
 
Then pre- 
construction survey 
and utilization of 
exclusion barrier 
during construction 
may avoid adverse 
affects 

May affect 
 
USFWS written 
concurrence is 
required in 
accordance with 
section 7. 

Provide USFWS with Phase I habitat 
assessment and proposed application of 
appropriate species specific conservation 
measure to address potential conflict to 
support a – Not Likely to Adversely Affect 
determination for the bog turtle. USFWS 
written concurrence is required in 
accordance with section 7. 
 
Applicant has the option of conducting 
standard Phase II survey to determine 
species presence. Contact USFWS prior to 
implementing Phase II survey. 

Potential USFWS conflict 
identified by PNDI review, 
and potential bog turtle 
habitat identified within 
300 feet 
 
No impacts to wetlands 
with core supporting 
habitat proposed 

Action conducted 
during inactive 
season October 1 – 
March 31 
 
OR 
 
If action conducted 
during active season 
April 15 – September 
30 
 
Then pre- 
construction survey 
and utilization of 
exclusion barrier 
during construction 
may avoid adverse 
affects 

May affect 
 
USFWS written 
concurrence is 
required in 
accordance with 
section 7. 

Provide USFWS with Phase I habitat 
assessment and proposed application of 
appropriate species specific conservation 
measure to address potential conflict to 
support a – Not Likely to Adversely Affect 
determination for the bog turtle. USFWS 
written concurrence is required in 
accordance with section 7. 
 
Applicant may have the option of 
conducting standard Phase II Survey to 
determine species presence in the identified 
potential habitat IF species presence has 
not already been documented. Contact 
USFWS prior to implementing Phase II 
survey. 
 
Additional consultation may be required for 
other federally listed species potentially 
affected. 
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Transportation Action 
Scenario 

Applicable 
Conservation 
Measures For 
Avoiding Take of 
Bog Turtle 

Effect 
Determination 
for the Bog 
Turtle 
Contingent Upon 
the Application of 
Conservation 
Measures 

Comments 

No potential USFWS 
conflict identified by PNDI 
review, however potential 
bog turtle habitat identified 
within 300 feet 
 
Impacts to wetlands with 
core supporting habitat 
proposed 

Actions conducted 
during active season 
April 15 – 
September 30 with 
pre-construction 
surveys and 
utilization of 
exclusion barrier 
during construction 
may avoid adverse 
affects 

May affect 
 
USFWS written 
concurrence is 
required in 
accordance with 
section 7. 

Provide USFWS with Phase I habitat 
assessment and proposed application of 
appropriate species specific conservation 
measure to address potential conflict to 
support a – Not Likely to Adversely Affect 
determination for the bog turtle. USFWS 
written concurrence is required in 
accordance with section 7. 
 
Applicant has the option of conducting 
standard Phase II survey to determine 
species presence. Contact USFWS prior to 
implementing Phase II survey. 

Potential USFWS conflicts 
identified by PNDI review 
potential species supporting 
habitat identified within 
300 feet 
 
Impacts to wetlands with 
core supporting habitat 
proposed 

Actions conducted 
during active season 
April 15 – September 
30 with pre-
construction surveys 
and utilization of 
exclusion barrier 
during construction 
may avoid adverse 
affects 

May affect 
 
USFWS written 
concurrence is 
required in 
accordance with 
section 7. 

Provide USFWS with Phase I habitat 
assessment and proposed application of 
appropriate species specific conservation 
measure to address potential conflict to 
support a – Not Likely to Adversely Affect 
determination for the bog turtle. USFWS 
written concurrence is required in 
accordance with section 7. 
 
Applicant may have the option of 
conducting standard Phase II survey to 
determine species presence in the identified 
potential habitat IF species presence has 
not already been documented. Contact 
USFWS prior to implementing Phase II 
survey. 
 
Additional consultation may be required 
for other federally listed species potentially 
affected. 

 
Activities with the potential for direct/indirect disturbance in wetlands that may alter the 
hydrology of potential bog turtle habitat, including roadway ditching and drainage improvement, 
have the potential to result in take (a May Affect – Likely to Adversely Affect Section 7 
determination).  These actions require evidence that indirect effect will not occur because either 
the habitat will not be altered, or that the species is likely absent as determined through the 
execution of a Phase II Survey. 
 
Take incidental to an otherwise lawful activity may be authorized by one of two procedures.  If a 
Federal agency is involved with the permitting, funding, or carrying out of the project and a 
listed species will be adversely affected, then initiation of formal consultation between that 
agency and the Service pursuant to Section 7 of the Act is required.  Such consultation would 
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result in a Biological Opinion addressing the anticipated effects of the project on the listed 
species, and may authorize a limited level of incidental take.  If a Federal agency is not 
involved in the project, and federally listed species may be taken as a result of the project, then 
an incidental take permit pursuant to Section 10(a)(1)(B) of the Act should be obtained.  The 
Service may issue such a permit upon completion of a satisfactory habitat conservation plan for 
the listed species that would be taken by the project. 
 
Standard Recommended Practices 
 
The Service recommends the application of the following standard practices by Federal 
action agencies and transportation agencies and their contractors during the evaluation of 
potential effects, and implementation of appropriate conservation measures for avoiding take 
of the species. 
 

• Utilization of Recognized-Qualified Species Surveyors: Due to the skill 
required to correctly identify potential bog turtle habitat, the Service 
recommends that the Phase 1 habitat assessments be completed by a qualified 
surveyor.  If the Phase 1 assessment is completed by someone who is not 
recognized, it is likely that a site visit by a Fish and Wildlife Service biologist 
will be necessary to verify their findings.  Use of a qualified surveyor will 
typically expedite project reviews of the survey results by 60 to 90 days. 
The current listing of qualified surveyors and their contact information can be 
referenced at www.fws.gov/northeast/pafo/pdf/Bog%20Turtle%20Surveyors.pdf. 
 

• Identification and Correction of Chronic Maintenance Areas:  The Service 
recognizes that locations with chronic transportation maintenance issues are 
present throughout the infrastructure network.  These locations are typically 
associated with inadequate or improper roadway drainage/crossing features.  
Although in some cases, this would require individual consultation, it is 
strongly recommended that Federal action agencies and transportation planners 
pursue permanent remedial and corrective action as opposed to short-lived 
measures requiring repetitive attention. 

 
• Maintenance of Travel Corridor Characteristics: Culvert and bridge 

improvement activities must insure that travel corridor characteristics are 
maintained following the completion of the action. Culverts shall be 
replaced / extended in a manner consistent with depression requirements to 
promote species utilization.  Large rock scour/outlet protection shall be 
completed in a manner that does not create voids potentially entrapping the 
species, or functioning as a travel barrier. 

 
• Species Sensitivity Training and Permit Compliance:  The Service recommends 

that Federal action agencies and transportation planners actively train their 
personnel and contractors on the sensitivity of actions in proximity to protected 
species, as well as, unlawful actions and project consequences.  It is imperative 
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that transportation personnel and contractors apply conservation measures in a 
manner consistent with all federal and state project authorizations. 

 
• Interrelated and Interdependent Actions: The effects of activities such as geo-

technical borings, utility relocations, erosion and sediment control measures, 
contractor staging areas, and stormwater management control measures which 
may be associated with a transportation action must be evaluated within the 
context of potential indirect impacts on the species. 

 
• Invasive Species:  Federal action agencies and transportation planners should 

ensure that transportation actions avoid the introduction and/or spread of exotic 
and invasive species into species habitat. 

 
• Special Provisions Related to Contracting/Operational Procedures:  The Service 

recommends that Federal action agencies and transportation planners highlight 
special provisions within contracting documents and applicable operational 
procedures emphasizing the sensitivity of actions in proximity to protected 
species, as well as, unlawful actions and project consequences. 

 
• Utilization of Exclusion Barriers Within Watercourse Channels:   Factors such 

as drainage area, permanence of surface flow, channel width, and duration of 
construction activities should be evaluated prior to the utilization of exclusion 
barriers within watercourse channels.  The deployment of coffer dam structures 
within watercourse channels assists in the de-watering of necessary work areas, 
while also functioning as a migration barrier to wildlife.  The coffer dam 
structures should be designed in a manner that incorporates them directly into 
exclusion barrier fencing erected throughout adjacent wetland/upland habitats. 

 
• Field Reviews of Proposed Actions:  A field review with the Service is 

recommended for proposed transportation actions which are inherently complex 
and may result in a May Affect – Likely to Adversely Affect conclusion.  
Transportation actions of this nature with a federal nexus will require the 
organization of an individual Section 7 Biological Assessment and initiation of 
the Formal Consultation process with the USFWS. 

 
• Transportation Actions Likely to Adversely Affect:  Transportation 

improvements on new alignments with extensive bog turtle habitat impacts; 
transportation activities with substantial potential for direct/indirect effects to 
wetland hydrology characteristics, including roadway ditching and drainage 
improvement projects; and transportation activities that cannot facilitate the 
application of the specified standard operation procedures / species avoidance 
measures have the potential to result in a May Affect – Likely to Adversely 
Affect conclusion.  Transportation actions of this nature with a federal nexus 
will require the organization of an individual Section 7 Biological Assessment 
and initiation of the Formal Consultation process with the USFWS.
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Agreement No. _4~05~0~0~2 _____ _ 
Federal Id. No. 25- 1898690 

Interagency Agreement 

Between 
Commonwealth of Pennsylvania, Department of Transportation (Penn DOT) 

And 
Commonwealth of Pennsylvania, Fish and Boat Commission (PFBC) 

For 
A Statewide Mussel Conservation Fund 

This lnteragency Agreement (" IA") is entered into this /q/h day of //Jt;upl)ie{, 20 13, by and 
between the Department of Transportation ("PennDOT'') and the Fish and Boat Commission 
("PFBC'"), both agencies of the Commonwealth of Pennsylvania. PFBC and PennDOT are 
collectively referred to as "the Parties." 

WHEREAS, the PFBC has entered into an agreement with the U.S. Fish and Wild life Service 
(USFWS) on February 13, 201 3 fo r the purpose of establishing and operating a Mussel 
Conservation Fund (MCF) th~t functions in conjunction with the USFWS consultation and 
permitting activities under Sections 7 and I 0 of the Endangered Species Act and PFBC coordination 
and permitting activities under the Pennsylvania Fish and Boat Code; and, 

WHEREAS, under that agreement, which is incorporated herein by reference, the MCF is 
administered by PFBC; and, 

WHEREAS, pursuant to sections 32 1 and 210 I of the Pennsylvania Fish and Boat Code 30 Pa. 
C.S.A., §§ 32 1 and 2 10 I, PFBC has jurisdiction over the protection, propagation and distribution of 
fish, including fin fi sh, reptiles, amphibians and aquatic invertebrates within the Commonwealth of 
Pennsylvania; and, 

WHEREAS, under section 2305 of the Fish and Boat Code, 30 Pa. C.S.A. §2305, and PFBC's 
regulations at 58 Pa. Code Chapter 75, PFBC is authorized to issue special permits fo r the taking, 
catching, killing and possession of state threatened or endangered species under its jurisdiction 
when such taking is necessary and appropriate in the interests of public health and safety or in the 
best interest for the protection, conservation and management of the species; and, 

WHEREAS, PFBC reviews applications for sa id permits which requires that PFBC have an 
adequate understanding of the effecti veness of conservation actions undertaken by applicants to 
mitigate the taking of the species; and, 

WHEREAS, PennDOT, in pursuit of its mission to prov ide an improved and safe transportation 
system for the citizens of the Commonwealth, is required to consider the effects of its projects on 
federally- and state-listed threatened or endangered species pursuant to the National Environmenta l 
Policy Act of 1969, 42 U.S.C. § 432 1 et seq. as amended, the Clean Water Act of 1977, 33 U.S.C. § 
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1251 et seq., as amended, the Endangered Species Act of 1973, 16 U .S.C. §§ 1531- 1544 as 
amended, the Pennsylvania Clean Streams Law, 35 P.S. §§ 69 1.1 et seq., as amended, and the 
Pennsylvania Fish and Boat Code, 30 Pa. C.S.A. § I 0 I et seq.; and, 

WHEREAS, PennDOT projects may result in the taking of state and/or federa ll y listed threatened 
and endangered species of freshwater mussels protected by the Endangered Species Act of 1973, 16 
U.S.C. §§ 153 1-1 544, as amended, and the Pennsylvania Fish and Boat Code, 30 Pa. C.S.A. § I 0 I 
et seq.; and, 

WHEREAS, pursuant to Section 200 I (a)(6) of the Administrative Code of 1929, 7 1 P.S. § 
5 I 2(a)(6), PennDOT has the duty to coord inate its transportation activities with other public 
agencies, commissions, and authorities including PFBC; and, 

WHEREAS, Section 50 I and 502 of the Administrative Code of 1929 (7 1 P.S. §§ 181 & 182) 
require Commonwealth departments and agencies to coordinate their work and activities with other 
Commonwealth departments and activities; and, 

WHEREAS, pursuant to 30 Pa. C.S.A., § 328, PFBC may enter into Cooperative Agreements with 
any government agency to further the programs of PFBC; and, 

WHEREAS, the Federal Highway Administration (FH WA), USFWS, Penn DOT, and PFBC have 
pursued a programmatic consultation to address the unavoidable taking of state and/or federally 
li sted threatened and endangered species of freshwater mussels as a result of bridge replacement 
and other projects in the Ohio Drainage in Pennsylvania, which incorporates the implementation of 
a MCF as a mitigation measure; and, 

WHEREAS, utilizing a contribution system to the MCF wi ll provide the ability for mitigation 
funds to be directed to efforts having increased species recovery benefits and will streamline 
PennDOT and PFBC consultation resulting in reduced staff time and costs used to process the 
projects towards construction. 

NOW, THEREFORE, for and in consideration of the foregoing premises and of the mutual 
promises set forth below, the parties agree, with the intention of being legally bound, to the 
fo llowing conditions: 

I. REC ITALS 

a. The recitals set forth above are incorporated by reference as a material part of this IA. 

II. INTRODUCTION 

a. Purpose-The purpose of this IA is as fo llows: 

1. Establish an instrument to faci litate the interdepartmental transfer of funds from 
PennDOT to PFBC for the maintenance of the MCF, a dedicated source of 
funding administered by PFBC that provides adequate offset of direct, indirect 
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and cumulative adverse effects on state and federally li sted mussels and results in 
tangible conservation and recovery benefits for these species. 

b. Goals - The goa ls of this IA are as fo llows: 

1. To implement a predictab le means of mi tigation that will provide for the 
conservation and recovery of listed threatened and endangered musse l species 
with the ultimate goal of delisting. 

11. To streamline PFBC special permit process for the taki ng of threatened and 
endangered freshwater mussels resulting in reduced PennDOT and PFBC staff 
time and costs to process the projects toward final design and construction. 

111. To establish PennDOT as a contributor to the MCF and as such subject to the 
terms of the Agreement between the US Fish and Wildlife Service and 
Pennsylvania Fish and Boat Commission to Establish and Operate a Mussel 
Conservation Fund, as executed on the 13th day of February, 2013. 

Ill. TERMS AND CONDIT IONS 

I. PFBC wi ll establi sh and administer the MCF and place a ll funds transferred in 
accordance with this IA and the aforementioned agreement between PFBC and 
USF WS, in a discrete account established exclusively for the purpose of funding 
conservation projects for the benefit of threatened and endangered freshwater mussel 
species 

2. The MCF may be applied as mitigation of take of a ll threatened o r endangered 
freshwater mussels within the Commonwealth of Pennsylvania. 

3. The Parties agree that fo r projects resulting in the take of freshwater mussel species 
that are li sted as threatened or endangered by the Commonwealth or the United 
States, PennDOT w ill contribute to the MCF according to the current Ca lculation 
Sheet as established by that fund and the Mussel Contribution Acceptance Form set 
fo rth at Appendix A. 

4. The Parties agree that for projects resulting in the take of freshwater mussel species 
that are li sted as threatened or endangered, PennDOT will contribute according to the 
fee schedule established for listed species in the Mussel Contribution Acceptance 
Form (Append ix A). PFBC must provide its signature concurrence of the 
contribution as an acceptable measure for the offset of take or mitigation, as required 
under Pennsylvania Fish and Boat Code and supporting regu lations, prio r to the 
transfer of funds. Should the amount of direct effect area (defined as the area where 
the streambed disturbance is directly impacted) increase due to changes in the project 
after payment has been made to the MCF, PennDOT shall pay additional monies 
equal to the cost per square meter established in the current Ca lculation Sheet for the 
difference in area after PFBC issues an invoice for said amount. Conversely, should 

IA for a Statewide Mussel Compensation Fund Page 3 July 29, 20 13 

Appendix J              4



the amount of direct effect area decrease due to changes in the project after payment 
has been made to the fund, a credit in that amount will be applied to future PennDOT 
projects equal to the cost per square meter establi shed in the current Calculation 
Sheet. 

5. The Parties agree that if PennDOT funds the salvage and relocation or refugia 
measures on any PennDOT project with state or federal li sted threatened or 
endangered freshwater mussel species located within the project area, a contribution 
to the MCF will not be required for any incidental takes of the state listed species. 
The salvage and relocation or refugia measures will serve as the mitigation required 
under the Pennsylvania Fish and Boat Code and supporting regulations. 

6. For projects located in close proximity (approximately one river mile) of known 
habitat of state and/or federally listed mussel species, which are anticipated to result 
in in-stream substrate disturbance, but do not result in take of state or federally listed 
mussels, PennDOT may contribute a flat rate of $10,000 per project in lieu of other 
conservation measures designed to provide benefit to mussel populations as 
identified in PFBC project coordination correspondence or within any programmatic 
agreement (e.g. Management Unit 4 requirements within the programmatic 
agreement for the Ohio Drainage of Pennsylvania). 

7. PennDOT and PFBC will execute a Mussel Contribution Acceptance Form 
(Appendix A) for each project-specific contribution or change in direct affect area. 

8. Following the execution of the Mussel Contribution Acceptance Form (Appendix A), 
PFBC will enact a cost allocation payment in accordance with current procedures of 
the Office of the Budget by submitting a general invoice for the agreed upon amount 
to the Engineering District identified on said Form. 

9. Monies from the MCF may be used only for projects that support the conservation 
and recovery of state or federally-listed freshwater mussel species in accordance with 
the goals established in Agreement between the U.S. Fish and Wildlife Service and 
Pennsylvania Fish and Boat Commission to Establish and Operate a Mussel 
Conservation Fund (February 13, 2013), with the ultimate goal of delisting from 
endangered or threatened species status. 

I 0. PFBC will provide PennDOT a copy of any proposed action (e.g., Requests for 
Proposals, Scopes of Work) that have been identified through the implementation of 
the MCF and provide PennDOT an opportunity to offer comment. 

11 . For all actions funded with MCF monies, PFBC will provide final reports to 
Penn DOT. 

12. A tracking spreadsheet detailing MCF deposits, disbursements, and investment 
income will be provided to PennDOT annually. 
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13. The Pennsy lvania Right-to-Know Law, 65 P.S. §§ 67. 101 - 3 104, applies to this 
Agreement. Therefore, this Agreement is subject to, and the Parties shall comply 
with the Right- to-Know Law. 

IV. RATIFICATION, MODIFICATION AND TERMINATION OF TH IS AGREEMENT 

I . The initial term of thi s IA shall run from its effective date through June 30, 20 14, 
and will renew automatically for successive one-year periods, on the first date of the 
Commonwealth fi scal year, unless terminated sooner or until a ll duties and 
obligations are fulfilled by the Parties. 

2. Either party may terminate its participation in this IA upon written notice to the other 
party. Termination does not excuse any payment obligation accruing under this IA, 
which shall survive termination. 

3. In the event of a d ispute, controversy o r c la im arising out of o r re lating to this 
Agreement, or the breach, termination or invalidity thereof (a "di spute"), the Parties 
will use their best efforts to settle promptly such dispute through direct 
negotiation. Any dispute that is not settled within sixty (60) days from the date 
e ither party has notified the other party of the nature of the dispute and of the 
measures that should be taken to rectify it will be reso lved through consu ltation 
between PFBC's Executive Director and PennDOT's Secretary or designees of such 
official s. The deci sion of PFBC's Executive Director and PennDOT's Secretary, o r 
their designees, wi ll be final and binding on both parties. Even though there may be 
a dispute, the Parties wi ll each continue to perform its obligations under this 
Agreement. 

4. Any programmatic changes, corrections or additions to thi s IA shall be in the form of 
a letter describing the change, with signature lines on wh ich each party signs and 
endorses the change(s). The terminology and provisions of such correspondence 
must be reviewed and executed by each of the Parties' Office of Chief Counsel and 
fi scal representati ves. 

5. In the event e ither present or future Commonwealth or federal law o r regulations 
render performance under this IA illega l, void or impossible, th is IA shall terminate 
automatically. 

6. The Parties wi ll communicate with each other to reso lve any problems that might 
arise under this IA. The following are identified as points of contacts fo r this IA: 

As to PFBC: 
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As to PennDOT: Chief Environmental Policy and Development Section 
400 North Street, ?111 Floor 
Keystone Commonwealth Building 
Harrisburg, PA 17105-3161 

7. In the event that there is a conflict between the terms of thi s IA and the terms of the 
Agreement between the U.S. Fish and Wildlife Service and Pennsylvania Fish and 
Boat Commission Lo Establish and Operate a Mussel Conservation Fund (February 
13, 2013), the terms of the latter wi II govern. 

8. This IA wil l not be effective until it has been executed by a ll necessary 
Commonwealth offi c ials as required by law. Following full execution, PennDOT 
will insert the effective date on Page I . 

9. Upon execution, this IA, together with all exhibits and attachments annexed to it, 
constitutes the entire agreement between the Parties and completely expresses their 
intent. All prior or contemporaneous agreements are merged into this document. No 
amendment or modification of this IA shall be valid unless it is in writing and duly 
executed and approved by the Parties. 

I 0. This Agreement may be executed in counterparts, each of which shall be deemed an 
o riginal, but all of which together shall constitute one and the same instrument. 
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THE PARTIES HEREBY ACKNOWLEDGE the foregoing as the terms and conditions of their 
agreement. 

DEPARTMENT OF TRANSPORT A TI ON 

k~ ,(,,/13 
Deputy Secrela1y DA TE 

Approved as Jo Form and Legality: 

.~·~1 
4 ff 1) ~~ lliefC()t;nsel, PennooTA Cj7 .;;:!..-0/ ...:3 

PENNSYL\'1 HAND BOAT COMMISSION 

COMPTROLLER OPERATIONS: 

I hereby certi fy that funds are avai lable to fund DOT's obl igations under Account Code: 

~(_ ~T 11/9/;3 
Comptroller ope;:atiOS DA TE 

Approved as lo Form and legality 

~.,,....- ....... COUNSEL 

/Cl 10/t 2 

Approved as lo Form and l egality 

OFFICE OF ATTORNEY GENERAL 

4 201 
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Appendix A 
Pennsylvania Mussel Conservation Fund 

Contribution Acceptance Form t 
Project Name: Date: 
County, SR and Sec: Engineering District: 
Contact Person: MPMS #: 
Phone: ( ) - I Emai l: 

TYPE OF SUBMISSION: 

D New Project Request (section "A" only) I 0 Modification Request (section " B" only) 

D Attach an 8Yi x 11 sketch plan showing the limits of direct effect area for the project. 

SECTION A
2 

The above mentioned project results in unavoidable take of: 
0 State and Federally listed threatened or endangered freshwater mussels within the Ohio River Drainage. 

Mussel Conservation Fund deposit is required at the fo llowing rate: 

m1 of direct effect area X $100.00 = I$ I 
LJ State and Federally li sted threatened or endangered freshwater mussels within drainages other than the Oh io. 

Mussel Conservation Fund deposit is required at the fo llowing rate:3 

m1 of direct effect area X $ = 1$ I 
LJ Does not result in take of e ither state or federa lly li sted freshwater mussels but is in proximity of known habitat 

and anticipated to result in in-stream substrate disturbance. The Mussel Conservation Fund contribution for this 
project is $10,000.00. 

SECTIONB 

D The above listed proj ect has an INC REASE in Direct Effect Area 

D The above listed project has a DECREASE in Direct Effect Area 

Original m2 New m2 Difference 

Difference x $100.00 = 1$ I 
SIGNATURES 

By signing this form the PFBC is in agreement that the above contribution is acceptable for offsetting take or 
mitigating for the unavoidable losses to li sted freshwater mussel species as required under Pennsylvania Fish and 
Boat Code 30 Pa. C.S.A., §§ 2 102 and 2305, and supporting regulations, prior to the transfer of funds .. (PFBC 
should return this form with a cost allocation invoice for the amount of the contribution) 

Commonweal th of Pennsylvania 
Fish and Boat Commission 

Signature Date 

Printed Name 

Title 

PFBC USE ONLY 

~ 
0 Provide an invoice in the amount of$ 0 Request a cost allocation invoice in the amount of$ 

~]_Provide a credit receipt in the amount of$ 

/b. l'fa:> I s ~9~ . d d d . r Id . 1/ . . I ,. h ~ . I d' r· ""V'(9~ Ve / u n11s rw,. recornmen e unng ma es1g1 pcnnitung to assure tie accuracy o t c 111..: ol t ic 1rcct c feet area 
~b 6~~ a corlt£ui Calculation Sheet (obtain most current version from the PFBC) - sec SAM PLE 

Q~4°9{Q, 3 
As ~nined tlilugh project coordination 

,7~;11/y~o 
&cy. &~ 

"I. 
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TECHNICAL GUIDANCE FOR THE EVALUATION OF POTENTIAL 
EFFECTS ON THE INDIANA BAT FROM TRANSPORTATION ACTIONS  

 
PennDOT Guidance Developed with the Technical Assistance of the  
United States Fish and Wildlife Service, Pennsylvania Field Office 

November 2013 
 
 
Rationale 
 
The Endangered Species Act (ESA) was passed in 1973 to conserve “the ecosystems upon which 
endangered and threatened species depend,” and to conserve and recover listed species.  Section 
9 of the ESA makes it unlawful for a person to “take” a listed species3.  Section 7 of the ESA 
requires federal agencies to utilize their authorities to conserve federal endangered and 
threatened species and also to consult with U.S. Fish and Wildlife Service (USFWS) to ensure 
that any federally funded, authorized, or permitted project is not likely to jeopardize the 
continued existence of any endangered, threatened, or proposed species. At the state level, the 
Pennsylvania Game Commission (PGC) has jurisdiction over wild birds and mammals of 
Pennsylvania as described in 58 Pa. Code § 133.1-41.  It is unlawful for any person to possess, 
transport, capture, kill, purchase, sell, barter or exchange any endangered or threatened species or 
subspecies under the PGC’s jurisdiction.  Coordination with both the USFWS and the PGC is 
required for projects that have the potential to affect the Indiana bat.  
 
The Indiana bat (Myotis sodalis) was originally listed as an endangered species under the 
Endangered Species Preservation Act of 1966 on March 11, 1967 and was extended full 
protection under the ESA of 1973 (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.).  Critical 
habitat was designated for this species in 1976 (41 FR 41914); however, none is designated 
within the Commonwealth of Pennsylvania.  The Indiana bat is also listed as a state endangered 
species at 58 Pa. Code § 133.1-41. 
 
The Indiana bat exists in ever decreasing numbers within the Commonwealth of Pennsylvania.   
Known threats to the species include anthropogenic disturbances to hibernacula and summer 
forest habitats such as mining, commercial cave uses, improper gating of cave entrances, 
deforestation and habitat fragmentation.  A rebound in rangewide population size was noted from 
2003 to 2007 prior to discovery of a new threat to the species, white-nose syndrome (WNS), an 
infectious fungal disease that results in lethal effects to cave-dwelling bats.   
 
WNS was first documented at a cave in New York in 2006.  Since that time, it has spread and 
been confirmed in 19 states, including Pennsylvania, and four Canadian provinces. WNS has 
spread to almost 200 hibernacula within the range of the species, including sites within 
Pennsylvania.  Population monitoring at 42 hibernacula in five states, including Pennsylvania 
documented a 72% decline in Indiana bats with the decline within individual hibernacula ranging 
from 21 to 100% as a result of WNS (Turner et al. 2011).  A decline in mortality rates has been 

3 “Take” – to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any 
such conduct. 
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observed in some hibernacula but confirmation of the species developing resistance to the 
disease is still pending further scientific study (Langwing et al. 2010).  WNS poses a threat of 
such severity to the species that regional extinction of the species may occur (USFWS, 2012b). 
 
To maintain safe and operational roadway systems, numerous transportation actions occur 
annually within the extant range of the species.  These transportation actions include roadway 
shoulder improvement, roadside maintenance, repaving, culvert extension/replacement, bridge 
replacement, bridge maintenance and repair, roadway drainage improvement, roadway widening, 
and construction of roadway on new alignment. 
 
The potential effects of transportation actions on the Indiana bat are widely variable.  
Transportation actions may require removal of a single roost tree resulting in potential lethal 
effects to a single Indiana bat if removal occurs during roosting or removal of forest habitat 
including potential Indiana bat foraging, roosting and swarming habitat resulting in harm and 
longer term effects to Indiana bats as a result of the loss of habitat.  Other actions may include 
stream and wetland encroachment, and in rare instances, direct disturbance to hibernacula.    
These actions may result in potential effects to individual animals as a result of a necessity to 
relocate to alternate roosting or foraging habitat.  In addition, disturbance to hibernacula may 
result in potential effects to mine openings, airflow, temperature, vibration and noise that may 
render part or all of the hibernacula unsuitable or may result in disturbance of individual 
hibernating animals such that sub-lethal or lethal effects occur.   
 
Recent studies have begun to help us understand the negative impacts roadways have on bats 
(Kiefer et al. 1995, Wray et al. 2006, and Lesinski 2007, 2008).   Zurcher et al. (2010) found 
bats in Indiana avoided roads actively being used by vehicles.    Mortality from vehicles has been 
documented in the Commonwealth and occurs as a result of a combination of fragmented 
habitats, roadway designs, traffic volumes, traffic speeds and specific animal flight patterns 
(USFWS, 2012b).  In Pennsylvania, Russell et al. (2009) found when crossing roads, bats 
modified their behavior to use tree canopy adjacent to roads. 
 
The intent of this document is to (1) provide guidance for evaluating transportation actions 
funded or carried out by the Federal Highway Administration (FHWA) and the Pennsylvania 
Department of Transportation (PennDOT) that may affect the Indiana bat and (2) enhance 
conservation and recovery of Indiana bat populations in the Commonwealth by incorporating 
avoidance, and conservation measures in transportation actions. This guidance is subject to 
modification as new information regarding the Indiana bat, its conservation status, and/or its 
recovery becomes available. 
 

Objectives 

Objectives of this Guidance are to: 
 

 Clarify procedures and coordination processes associated with projects that have potential 
to affect the Indiana bat. 
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 Clarify requirements necessary to assure that actions by FHWA and PennDOT shall not 
jeopardize the existence of the Indiana bat in accordance with Section 7(a)(2) of the 
Endangered Species Act of 1973 (ESA).  

 Describe surveying objectives and protocols for the various habitat requirements of the 
Indiana bat. 

 Describe consultation options available to FHWA and PennDOT.  
 Describe best management practices that can be implemented to avoid, minimize, and 

provide conservation measures to offset potential effects to the Indiana bat. 
 Provide USFWS guidance on developing and implementing Indiana Bat Conservation 

Plans 
 Describe use of the Indiana Bat Conservation Fund (IBCF) for offsetting adverse effects 

resulting from transportation actions. 
 Describe actions that FHWA and PennDOT will undertake to contribute toward the 

recovery of the Indiana bat pursuant to Section 7(a)(1) of the ESA. 
 
 
Life History, Status of and Threats to the Indiana Bat 
 
The following references (Indiana Bat Life History) provide the pertinent information regarding 
the life history, status of the species and threats to its continued existence.  For an additional 
summary on this species refer to 
http://www.natureserve.org/explorer/servlet/NatureServe?searchName=Myotis+sodalis. 
 
U.S. Fish and Wildlife Service (USFWS). 2007. Indiana Bat (Myotis sodalis) Draft Recovery 

Plan: First Revision. U.S. Fish and Wildlife Service, Fort Snelling, MN. 258 pp. 
 
U.S. Fish and Wildlife Service.  2012a.  Biological Opinion: Effects of the South Valley 

Parkway (S.R. 3046, Section 301) Transportation Project on the Indiana Bat, Luzerne 
County, Pennsylvania.  U.S. Fish and Wildlife Service State College, PA.  57 pp. 

 
U.S. Fish and Wildlife Service.  2012b.  Biological Opinion: Effects of the Canoe Creek 

Transportation Improvement Project on the Indiana Bat Blair County, Pennsylvania. U.S. 
Fish and Wildlife Service State College, PA.  92 pp. 

 
 
Procedures 
 
Consideration of project effects on species listed as threatened or endangered is initiated with a 
search utilizing the Pennsylvania Natural Diversity Inventory (PNDI) Environmental Review 
Tool.  Anytime a transportation project or maintenance activity could potentially affect a listed 
species, a review through the PNDI Environmental Review Tool should be undertaken.  This tool 
can be accessed at http://www.naturalheritage.state.pa.us/.  If a potential conflict exists with a 
listed species further coordination with the regulatory agencies will be indicated on the PNDI 
receipt.  Additional information on utilizing the PNDI Environmental Review Tool can be found 
at PennDOT Publication 546, the Threatened and Endangered Species Desk Reference.   
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In respect to Indiana bats, project effects most typically encountered are associated with 
disturbance to hibernacula and the removal of trees.  The types of activities conducted by 
PennDOT that may result in the removal of trees or vegetation may include, but are not limited 
to: 
 
 Drainage improvement projects; 
 General roadway safety maintenance (such as removing dead or dying trees that may be 

near or overhanging the roadway or within the safety clear zone); 
 Construction of new sidewalks in rural/forested locations; 
 Construction or replacement of right-of-way fence; 
 Construction of noise walls; 
 Construction of bike lanes or multi use paths along existing roadways, on new 

alignments, or along abandoned railroads or canal towpaths; 
 Constructing overpasses or underpasses; 
 Culvert construction, replacement, or repair; 
 Bridge construction, replacement, or repair; 
 Widening of existing lanes along roadways; 
 Adding new lanes along existing roadways within existing right-of-way; 
 Adding turn lanes along existing roadways; 
 Repair of landslides or unstable slopes along a roadway; 
 Realigning existing roadways, intersections, or interchanges; 
 Constructing rest areas, outposts, stream and wetland mitigation sites or other facilities; 
 Constructing new interchanges; 
 Adding new lanes or capacity along existing transportation infrastructure on new right-

of-way;  and 
 Constructing new transportation infrastructure on new alignments. 

 
Other activities associated with potential effects to Indiana bats are activities that: create 
disturbances to hibernacula; increase road mortality from traffic; or fill wetlands that provide 
foraging habitat. 
 
The general process (Figure 1) for consulting/coordinating with the USFWS and PGC when 
adverse effects to Indiana bats may occur as a result of transportation actions incorporates the 
following steps: 
 
 

I. PNDI Review 
II. Habitat Evaluation 

III. Preliminary Effects Analysis 
IV. Consultation Options and Alternatives 
V. Detailed Effects Analysis 

VI. Preparation of a Biological Assessment, Formal Consultation and Issuance of a 
Biological Opinion 

VII. Implementation, Oversight and Monitoring 
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Figure 1:  Graphic Representation of the Indiana Bat Process Steps (refer to text in I – VII for details) 
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I. PNDI Review 
 
Consideration of project effects on species listed as threatened or endangered is initiated with a 
search utilizing the PNDI Environmental Review Tool.  If a potential conflict exists with a listed 
species further coordination with the regulatory agencies will be indicated on the PNDI receipt. 
Specific species may not be identified on the PNDI Receipt, in this event it will be necessary to 
confirm whether the species conflict is for Indiana bat or another listed species.  Traditionally, an 
initial letter of correspondence to the agencies listed on the PNDI receipt is utilized to confirm 
this information.  In the event that more immediate information is desired, an informal species 
list may be obtained through the USFWS Information, Planning, and Conservation System 
(IPaC) or through the updated list maintained by the USFWS Pennsylvania Field Office and 
project development may proceed on the basis of the informal species information with the 
understanding that there is an inherent risk in utilizing the informal response.  Projects initiating 
a potential conflict within PNDI for the Indiana bat will typically elicit either a response to 
commit to implementation of avoidance measures or to coordinate with the USFWS.  Both the 
USFWS and PGC have jurisdiction over the species and although the USFWS will typically 
function as the primary lead agency for project review and consultation/coordination responses 
from both USFWS and PGC are required.  The USFWS, following a project specific review will, 
respond to initial coordination correspondence either by requesting additional information, or 
with a determination that a project will have no effect; may effect, is not likely adversely affect; 
or may effect, is likely to adversely affect and may recommend additional studies, avoidance or 
conservation measures.   PNDI Reviews must be updated biennially.  Additional information on 
utilizing the PNDI Environmental Review Tool can be found at PennDOT Publication 546, the 
Threatened and Endangered Species Desk Reference.  
  
 
II. Habitat Evaluation 

 
The potential for any activity and/or project to affect the Indiana bat is dependent on the presence 
of foraging, roosting, swarming and/or winter hibernacula habitat; the magnitude of the action 
(e.g. 10 versus 500 trees being removed); the seasonal timing of specific project activities, and 
the distance of disturbance from potential habitat (particularly hibernacula and maternity roosts).  
A project area may contain one or more habitats utilized by the species during its life history.  
Indiana bats use a variety of upland, wetland and riparian habitats during the spring, summer and 
fall (April 1 - November 15).  Indiana bats usually roost in dead or living trees five (5) inch DBH 
or larger with exfoliating bark, or living or dead trees with crevices or cavities.    Indiana bats 
hibernate in caves and mines during the winter months (November 16 – March 31).  Maternity 
colonies are typically active from April1 to September 30.  
 
Preliminary desktop and some initial field habitat assessments may be conducted by trained 
biologists, natural resource specialists or District environmental staff; however, it is 
recommended that field habitat assessments of  be conducted or confirmed by a qualified 
USFWS/PGC Indiana bat surveyor (Qualified Indiana Bat Surveyors).   Portal surveys must be 
conducted under the direction of a qualified surveyor. The results of the Habitat Evaluations are 
submitted to the USFWS and the PGC. 
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When conducting habitat evaluations (desktop and field assessments), it is critical that the action 
area be accurately defined for the analysis. The action area includes all areas affected either 
directly or indirectly by the proposed action, not simply the area where project activity will 
occur. It will most likely extend beyond the project area itself.  For further guidance on 
determining an action area refer to PennDOT Publication 546, the Threatened and Endangered 
Species Desk Reference. 
 
 
 

Table 1. General Indiana bat habitat descriptions 
 

Habitat Type Habitat Description Dates of Use           
(bat activity) 

Maternity 
Roosting & 
Proximal 
Foraging Habitats  

Roost Trees: Live or dead hardwood trees ≥ 5 
inches diameter breast height (DBH) with 
exfoliating bark that provides space for bats to 
roost under or tree cavities, crevices, splits or 
hollows located within an adequate distance to a 
water source. See listing of most likely tree 
species.  Primary roosts receive direct sunlight 
for greater than 50% of the day in riparian zones, 
bottomland, floodplain, wooded wetlands or 
uplands, with open flying access identified as an 
additional requirement.  The presence of tree 
climbing vines or small branches may impede 
access and solar warming of roost sites (USFWS, 
2007).  Foraging Habitat proximal to maternity 
roosts: Riparian, bottomland interspersed with 
upland forests and/or old field and pasture 
habitats with > 5% forest cover that includes 
forested stream habitat.  Foraging is typical in 
semi-open to closed with open understory forest 
habitats, forest edges and riparian areas (USFWS, 
2007) 

April 1 – September 30 
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Habitat Type Habitat Description Dates of Use           
(bat activity) 

Swarming & 
Proximal 
Foraging Habitats 

Swarming: Riparian, bottomland interspersed 
with upland forests and/or old field and pasture 
habitats with > 5% forest cover that includes 
forested stream habitat, accessible water sources 
and live or dead hardwood trees ≥ 5 inches 
diameter breast height (DBH) with exfoliating 
bark that provide space for bats to roost under 
within a 20-mile radius of a Priority 2 Indiana bat 
hibernacula or a 10-mile radius of a Priority 3 or 
4 Indiana bat hibernacula.  Foraging Habitat 
proximal to swarming habitats and hibernacula: 
Riparian, bottomland interspersed with upland 
forests and/or old field and pasture habitats with 
> 5% forest cover that includes forested stream 
habitat.  Foraging is typical in semi-open to 
closed with open understory forest habitats, forest 
edges and riparian areas (USFWS, 2007) 

April 1 – November 15 

Winter 
hibernation 

Caves or mine portals excepting those where 1) 
there is only one opening < than 6 inches in 
diameter and little or no detectable airflow; 2) 
vertical shafts are < 1 foot in diameter; 3) passage 
continues less than 50 feet and terminates with no 
fissures that bats can access; 4) mines that are 
prone to flooding, collapsed shut and completely 
sealed, or otherwise inaccessible to bats; and 5) 
openings which have occurred recently (less than 
1 year) due to subsidence.  Most Indiana bats 
hibernate in hibernacula with relatively stable 
temperature regimes below 50oF (10oC) that 
rarely drop below freezing (USFWS, 2007). 

November 16 – March 
31 

 
 
 

 
Desktop Preliminary Habitat Assessment 
 
A preliminary desk top survey for suitable  summer and winter  habitat within the project area 
and in areas extending one quarter mile on each side of the proposed right-of-way is initially 
conducted in a project screening capacity.  Projects where no suitable habitat is identified would 
result in a “no effect” determination and would not require further coordination with the USFWS 
and PGC, however, for projects where a potential conflict was noted by either USFWS and/or 
PGC during PNDI Review, it is recommended that the results of the desktop analysis and a 
determination of “no effect” be submitted to the USFWS and PGC.    
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Potential roosting, foraging, swarming habitats and travel corridors can be preliminarily assessed 
through aerial photographic mapping sources.   Based on communications with the Pennsylvania 
Game Commission for transportation projects,  four parameters have been used to assess the 
forested portions of a project area to determine which forested areas are suitable or unsuitable for 
use by Indiana bats; 1) preferred forested setting, 2) distance from a water source, 3) presence of 
flyways, and 4) slope (FHWA, 2011).   
 
Indiana bats use a variety of upland, wetland, and riparian habitats, during the spring, summer, 
and fall.  They forage in forests that include shagbark hickory, sugar maple, elm, red oak, and 
white oak.  Typically, Indiana bats use areas with a 15 % slope or less (FHWA, 2011).  In 
addition, a preferred forested setting would include pole stage forest with minimal to moderate 
under story, and available roost locations (≥ 5 inch diameter at breast height).  Females of the 
species are known to roost within about 1 km (0.6 miles) of a watering source.  Indiana bats 
utilize old railroad beds, ATV trails, hiking trails, access roads, stream corridors with limited 
understory, or natural openings within the forested areas as travel corridors/flyways.  Initially, 
these habitat features can be identified using GIS or similar electronic mapping sources.  Areas 
with greater than 15% slope but appearing to have other characteristics of preferred habitat 
should be included as potential habitat until field verification and analysis is completed.  An 
average slope can be calculated using GIS for each potential Indiana bat habitat area.  
Occasionally, Indiana bats may utilize bridges for roosting (Kniowski, et al., 2011; USFWS, 
2007).     
 
For potential winter habitats, utilize secondary source geologic and mining sources to identify 
karst/cave features and karst strata, quarries, mines and coal seams.  DEP sources for 
identification of active (http://www.emappa.dep.state.pa.us/emappa/viewer.htm) and abandoned mine 
openings 
http://www.depweb.state.pa.us/portal/server.pt/community/abandoned_mine_reclamation/13961/county_
maps/588925) are two potential secondary sources that can be utilized to map areas of greatest 
potential for limestone cave and mine openings.  USFWS will provide information regarding the 
locations and priority4 of known hibernacula in response to initial coordination correspondence.   
Desk top sources may provide initial indications of the potential for these habitats in the project 
area but field verification will typically be necessary. 
 
 
Field Habitat Evaluation 
 
To identify preferred forested setting, conduct a field assessment of forested habitats and collect 
data on tree species, under story thickness, forest age-class, and roost tree availability. Conduct 
field verification of potential flyways and water sources.  Following the identification of 
potential roost trees, measure whether the distance to a water source is within or greater than 1 
km (0.6 miles).  These measurements may be conducted in the field or utilizing GIS as a post-
field activity.  It is recommended that a USFWS/PGC qualified Indiana bat surveyor confirm 
whether or not potential Indiana bat habitat is present.  The qualified surveyor, in conducting this 

4
Priority 1 = Hibernacula with a current or observed historic population ≥ 10,000 Indiana bats 

  Priority 2 = Hibernacula with a current or observed historic population of 1,000 or greater Indiana bats, but fewer than 10,000. 
  Priority 3 = Hibernacula with a current or observed historic population of 50-1,000 Indiana bats 
  Priority 4 = Hibernacula with a current or observed historic population of fewer than 50 Indiana bats  
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review, will also evaluate areas having greater than 15% slope, to determine whether other 
preferred habitat features are prevalent to an extent that the species may be utilizing the steeper 
habitat.  Use of bridges as roosting habitat should also be evaluated. 
 
To identify potential hibernacula and swarming habitats, map high probability areas identified 
from secondary sources.  Include known hibernacula identified by USFWS and areas with 
favorable geology, limestone caves, developed coal seams or other past mining activity that may 
support hibernacula. The technical assistance of mining engineers and local mining 
companies/personnel may be helpful in ascertaining high probability areas for portals. Include 
high probability areas and known hibernacula within a ten mile radius of the project area. 
 
Field verify/survey high probability areas, caves and portals to determine whether suitable or 
occupied hibernacula are present.  Field reconnaissance should be conducted under the direction 
of a qualified Indiana bat surveyor (Qualified Indiana Bat Surveyors).  Search teams should 
systematically traverse high probability areas and utilizing field indicators5 search for cave and 
mine portal openings. The Protocol for Assessing Use of Potential Hibernacula (9/10/12) should 
be used to conduct the investigations of identified caves and mine portals.  Natural and manmade 
openings must be assessed by a USFWS/PGC approved qualified Indiana bat surveyor. Openings 
assessed that meet the characteristics of potential hibernacula will need to be surveyed utilizing 
the bat capture techniques identified in the protocol unless presence of Indiana bats is assumed 
(assumption of presence is addressed further in Section IV). 
 
 
III. Analyze Project Effects (Preliminary) 
 
Perform an initial analysis of potential effects by reviewing the mapped summer and winter 
habitat features identified during Step II, species life history information, and an evaluation of 
project activities required to execute the project.  Identify potential conflicts of the project with 
potential or suitable habitat or any adjacent wetland or water source habitat use.   The protection 
of hibernacula, swarming and maternity areas is particularly critical to ensuring the conservation 
and recovery of the Indiana bat.  Activities likely to result in these more significant adverse 
effects are highlighted in Table 2.  Additional guidance on deconstructing a project and 
evaluating effects can be found in PennDOT Publication 546, the Threatened and Endangered 
Species Desk Reference.   
 
If no conflicts are identified, provide the habitat survey information, an effect determination of 
“not likely to adversely affect”, and analysis to USFWS.  USFWS will review and may be able 
to concur with a project effect determination of “not likely to adversely affect” for the Indiana 
bat on the basis of the information provided. 
 
 
 

5 Potential field indicators include abandoned mining equipment such as railcars, ties, tracks, fan equipment from airshafts; refuse piles, 
highwalls, trenches/troughs, sink holes, rock overhangs and exposed coal seams; topographic features potentially conveying abandoned mine 
drainage; vertical indentations in hillsides; culvert pipes extending from hillsides; haulroads; natural caves, rock outcrops, boulders, ledges, stone 
walls; hillside road cuts; talus slopes and tunnels. 
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Table 2. Examples of Potential Conflicts 
 
Activity Adverse Effects 
Tree Clearing (suitable swarming habitat – 150 
acres surrounding cave or mine opening) 

Loss of some of the most critical foraging and roosting 
habitat; potentially affects Indiana bat ability to 
adequately build up fat reserves necessary for successful 
hibernation which could result in lethal effects. 

Tree Clearing > 0 but ≤ 10 acres (suitable 
foraging habitat6) 

Loss of foraging habitat but effect may be discountable 
if sufficient foraging habitat is available in the project 
vicinity. 

Tree Clearing > 10 acres  (suitable foraging 
habitat4) 

Loss of foraging habitat, fragmentation of larger forest 
parcels required by Indiana bats, adverse behavioral 
compensation for this loss are expending energy to 
locate new foraging areas and intraspecifc (bat to bat) 
competition. 

Tree Clearing (suitable summer or maternity 
roosting habitat) 

Loss of roosting trees will have a greater effect in 
maternity areas; potential to result in significant adverse 
effects to a maternity colony affecting reproductive 
success which could result in lethal effects. 

Riparian Buffer Disturbances Loss of forage habitat, adverse behavioral compensation 
for this loss are expending energy to locate new foraging 
areas and intraspecifc (bat to bat) competition. 

Wetland, stream and other water source 
impacts 

Loss of available food and water, adverse behavioral 
compensation for this loss are expending energy to 
locate new sources of food and water and intraspecific 
(bat to bat) competition. 

Disturbances to hibernacula Noise, vibration, destruction, changes in air flow, 
decreasing suitability for hibernation.  Severe 
disturbances that result in a decline in hibernacula use 
are likely to result in lethal effects. 

Flyway Modifications New roadways or geometric alterations to roadways in 
areas crossed by flyways may result in increases in bat-
vehicle conflicts resulting in lethal effects. 

 
 
  

6 Other than that contained within swarming or maternity habitats; 10 acre threshold is determined by USFWS calculation based on available 
forest habitat within the Commonwealth of Pennsylvania and can be compared to the 17 acre threshold utilized in West Virginia, a state with 
more extensive interior forest habitats. 
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IV. Consultation Options and Alternatives 
 
If the habitat evaluation and preliminary effects analysis indicate a potential adverse effect then 
further consultation with the USFWS and PGC is required.  Depending on the project type and 
schedule, the type of impact and the habitats affected, varying consultation pathways may be 
pursued to complete consultation and assure Section 7 compliance. The alternative pathways for 
informal consultation are: 
 

1.  Demonstrate a Lack of Adverse Effects through Avoidance; or 
2.  Determine Effects to be Discountable; or 
3. Assume Presence of Indiana bats; or 
4. Conduct Bat Surveys. 

 
It is recommended that these consultation decisions be made through implementation of the 
internal coordination process provided in ESA Formal Consultation Process: FHWA, 
PennDOT and Pro-team Internal Coordination Process.  
  

 
Consultation Path 1: Demonstrating a Lack of Adverse Effects through Avoidance 
 
If the project can be designed, is constructible, and operational in a manner that avoids all 
impacts to suitable habitat and does not result in negative effects to the Indiana bat, the project 
details may be presented to the USFWS for review and concurrence.    If the USFWS determines 
that the project is “not likely to adversely affect” the Indiana bat, consultation is concluded. 
 
With adherence to seasonal timber removal restrictions the removal of a single or few trees in an 
area of less than 0.5 acres would be considered “not likely to adversely affect” the Indiana bat.  
In emergency situation where immediate tree removal is required and the seasonal restriction 
cannot be adhered to removal should be completed and after-the- fact consultation pursued with 
USFWS if any lethal effects to Indiana bats are detected during the tree removal. 
 
 
Consultation Path 2: Discountable Effects 
 
The USFWS Guidance on Developing and Implementing an Indiana Bat Conservation Plan 
provides a list of avoidance and minimization measures as well as a format for a successful 
submission for USFWS review of project that may be determined to have discountable effects. 
 
If the activity involves removal of brush and trees less than 5” (inches) DBH7 for the purpose of 
maintaining safe transportation corridors the effect is considered discountable.   
 
If the project is for the purpose of tree trimming within right of way (ROW) and not extending 
farther than 100 feet from the edge of pavement, or involves tree removal resulting in less than a 
total of ten acres AND the project is not within 20 miles of a Priority 2 Indiana bat hibernacula 

7 Diameter at Breast Height (DBH) is a standard method of expressing the diameter of the trunk of a standing tree and is typically the diameter 
measured at a height on the trunk of 4.5 feet. 
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or 10 miles of a known Priority 3 or 4 Indiana bat hibernacula (i.e. not known swarming habitat) 
or within 5 miles of a known summer capture or positive acoustic survey site where roost trees 
have not been identified or within 2.5 miles of any known maternity roost, the effects may be 
considered discountable depending on the availability of available foraging habitat in the project 
vicinity.  Provide habitat and project descriptions to USFWS for review and concurrence.  If the 
USFWS determines that the project is “not likely to adversely affect” the Indiana bat, 
consultation is concluded.  Unless otherwise stated in a USFWS response, tree removal for 
projects of this type may occur at any time of year. 
   

Table 3: Summary of Actions Considered to Result in Discountable Effects 
 
Removal of brush and trees less than 3” DBH  

Removal of a few (≤ 10) trees greater than 3” but less than 5” DBH in an area of less than 0.5 acres 

Tree trimming within right of way (ROW) and not extending further than 100 feet from the edge of pavement 

Tree removal resulting in less than a total of ten acres AND the project is not within 20 miles of a Priority 2 Indiana 
bat hibernacula, or 10 miles of a known Priority 3 or 4 Indiana bat hibernacula, or within 5 miles of a known 
summer capture, or positive acoustic survey site where roost trees have not been identified, or within 2.5 miles of 
any known maternity roost 

 
 
Consultation Path 3: Assume Presence of Indiana bats 
 
Assumed Presence of Indiana bats in Summer Habitat 
 
This pathway is applicable to projects having suitable habitat and potential adverse effects 
resulting in greater than 10 acres of habitat impacts that are constructible with an absolute 
commitment that all timber removal operations will be conducted between November 16 and 
March 31 when the Indiana bat is in hibernation.   
 
This pathway is only applicable when the project location is not within a 20-mile radius of a 
Priority 2 Indiana bat hibernacula, 10-mile radius of a Priority 3 or 4 Indiana bat hibernacula, 
within 2.5 miles of a known maternity roost and/or is not within 5 miles of a summer habitat 
capture site where no roosts were located.  
 
In these instances the presence of Indiana bats can be assumed for consultation purposes in lieu 
of conducting summer mist net surveys to confirm presence/or probable absence.   Submit the 
habitat evaluation, a project description to include the commitment to timber removal during the 
above prescribed winter hibernation period and/or other conservation measures as outlined in the 
USFWS Guidance on Developing and Implementing an Indiana Bat Conservation Plan, and/or a 
completed Calculation Sheet For Indiana Bat Habitat Compensation to the USFWS and PGC 
for informal consultation/coordination,  review and concurrence. If the USFWS concurs that the 
project is “not likely to adversely affect” the Indiana bat, consultation is concluded.   
 
 
 
Assumed Presence of Indiana bats in Swarming Habitat 
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This pathway is applicable to projects having suitable habitat and potential adverse effects 
resulting in greater than 10 acres of habitat impacts that are constructible with an absolute 
commitment that all timber removal operations will be conducted between November 16 and 
March 31.  This pathway is applicable when the project location is within a 20-mile radius of a 
Priority 2 Indiana bat hibernacula or a 10-mile radius of a Priority 3 or 4 Indiana bat hibernacula.  
It is applicable to swarming habitat only.  
 
In these instances the presence of Indiana bats can be assumed for consultation purposes in lieu 
of conducting spring or fall trapping or mist netting surveys to confirm presence/or probable 
absence as identified in Protocol for Assessing bat Use of Potential Hibernacula (9/10/12).  
Submit the habitat evaluation, a project description to include the commitment to timber removal 
during the above prescribed winter hibernation period and a completed Calculation Sheet For 
Indiana Bat Habitat Compensation to the USFWS for informal consultation/ coordination and 
review.   
 
Depending on the extent of potential habitat loss, habitat conservation to offset the summer 
and/or swarming habitat losses may be requested by USFWS or PGC.  If use of the Indiana Bat 
Conservation Fund (IBCF) is desired as the compensation method for the loss of Indiana bat 
habitat, also complete the deposit calculation form.  An alternative to using the IBCF to 
compensate for the habitat losses is submission of a habitat conservation and reforestation plan.  
Guidance on what is required in this type of plan submission can be found at Indiana Bat 
Conservation and the USFWS Guidance on Developing and Implementing an Indiana Bat 
Conservation Plan.   
 
 
Consultation Path 4:  Conduct Bat Surveys 

For projects having suitable habitat and not meeting the aforementioned criteria for consultation 
pathways 1 – 3, conducting bat surveys will likely be required.  Submit the results of the habitat 
evaluation and a detailed project description including an action area encompassing all direct and 
indirect disturbance areas anticipated to USFWS and PGC for confirmation of survey protocols 
applicable to the project area.  As a general rule, if summer foraging, roosting or maternity 
habitat is indicated during the habitat evaluation the 2013 Indiana Bat Summer Survey Guidance 
Overview  are applicable.  If potential winter habitat was identified, then completion of the fall 
sampling identified in Protocol for Assessing Bat Use of Potential Hibernacula (9/10/12)  is 
applicable for confirmation of winter and/or swarming habitat.  All bat surveys that involve the 
handling of bats (trapping, mist netting or telemetry) require a PGC collector permit. 
 
If Indiana bats are not detected through the completion of the recommended survey protocols for 
the suitable habitats present, provide the habitat survey information and an effect determination 
of “not likely to adversely affect” to USFWS.  USFWS will review and may be able to concur 
with a project effect determination of “not likely to adversely affect” for the Indiana bat on the 
basis of the survey results. 
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V. Analyze Project Effects (Detailed) 
 
If the informal consultation procedures, habitat evaluation and Indiana bat surveys conducted as 
outlined above have NOT resulted in either a “no effect” or a USFWS concurrence with a “not 
likely to adversely affect” then the effect of your project is likely to result in impacts that “may 
effect – likely to adversely affect” the Indiana bat.  Federally funded projects and projects 
requiring a federal permitting action that are “likely to adversely affect” the Indiana bat will 
likely require the preparation of a Biological Assessment and initiation of formal consultation in 
accordance with Section 7 of the ESA.  Projects that “may effect, are likely to adversely affect” 
the Indiana Bat but do not involve a federal action will require consultation in accordance with 
Section 10(a)(1)(B) of the ESA.   For further guidance on ESA consultation procedures under 
Sections 7 and 10 of the ESA refer to PennDOT Publication 546, the Threatened and 
Endangered Species Desk Reference.   
 

Following the procedures outlined in ESA Formal Consultation Process: FHWA, PennDOT 
and Pro-team Internal Coordination Process, and with the assistance of a pro-team including 
representation from the PennDOT Environmental Policy and Development Section (EPDS), 
perform a second analysis of the project effects prior to proceeding with the preparation of a 
Biological Assessment or Section 10 consultation.  
 
 
VI. Preparation of a Biological Assessment, Formal Consultation and the 

Biological Opinion 
Guidance on the development of a Biological Assessment, the formal consultation process and 
USFWS Biological Opinions are contained in PennDOT Publication 546, the Threatened and 
Endangered Species Desk Reference.   
 
It may be advisable to incorporate Indiana Bat Conservation Measures into the project to 
minimize adverse effects of the project or the USFWS Biological Opinion may require the 
development of an Indiana Bat Conservation Plan.  For details on applicable conservation 
measures see Indiana Bat Conservation and the USFWS Guidance on Developing and 
Implementing an Indiana Bat Conservation Plan. 
 
 

VII. Implementation, Oversight and Monitoring 

The USFWS includes non-discretionary Reasonable and Prudent Measures and their 
implementing Terms and Conditions within the Incidental Take Statement of the Biological 
Opinion.  Upon receipt, these requirements should be reviewed and analyzed.  At the time of this 
review or at any point through project completion these requirements cannot be met, the lead 
federal agency (typically FHWA) and the USFWS must be notified and Section 7 consultation 
must be reinitiated. 
   
The Reasonable and Prudent Measures and Terms and Conditions are non-discretionary project 
commitments, and as such, must be entered into the Environmental Commitments and Mitigation 
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Tracking System (ECMTS) for tracking through the Final Design/Construction Phase.  In 
addition these requirements must be summarized within the Mitigation Report or ECMTS 
Report.  Additional information on tracking mitigation commitments can be found in PennDOT 
Design Manual (DM-1B). 
 
Project commitments, Reasonable and Prudent Measures and Terms and Conditions must be 
communicated during pre-bid and pre-construction meetings to assure that the requirements are 
understood by the selected contractor(s) and construction inspectors.   The following special 
provisions will need to be included in the contract documents to address avoidance, minimization 
and mitigation commitments that address the Indiana bat (adapted from USFWS, 2012):   
 

1. No project changes will be made that will result in an increase in canopy removal, 
including any changes proposed by parties responsible for utility relocations. 

2. Endangered species are present in the project area and there is a risk of take (Endangered 
Species Act section 9 violation) if the Reasonable and Prudent Measures  and Terms and 
Conditions of the U.S. Fish and Wildlife Service’s biological opinion are not fully 
implemented. 

3. Project avoidance measures described in the biological assessment will be in place 
before, during, and after any work is conducted as appropriate. 

4. No project-related or project-generated materials, waste, or fill will be deposited in areas 
that would result in additional forest removal within 10 miles of the project limit of 
disturbance. 

 

It is worth noting a few additional precautions that may arise during construction.  Value 
Engineering proposals and alternate contractor designs may require re-initiation of the Section 7 
consultation if increased take may result and should be carefully scrutinized to assure 
compliance with the Prudent and Reasonable Measures and Terms and Conditions.  To assure 
that seasonal restrictions for avoidance and minimization of effects on the Indiana bat are 
addressed, Critical Path Method (CPM) scheduling is recommended.  The monitoring of the 
construction schedule from Notice-to-Proceed through Construction Closeout will require a 
review of compliance with seasonal restrictions included as project commitments and/or as 
required in the USFWS Biological Opinion or PGC project coordination correspondence. 
Additional information on related construction procedures are found in PennDOT Design 
Manual (DM-1C). 

Continuing through construction and post-construction, monitoring of Indiana bats and habitats 
restored, enhanced, preserved or created for Indiana bats included in the project may require 
additional monitoring.  Contracts for qualified Indiana bat surveyors or other specialists may 
need to be pursued for completion of these activities.  The District Project Manager in 
coordination with the Environmental Manager is responsible for review of the mitigation 
monitoring requirements, as provided for in the ECMTS, and implementation thereof. 
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Indiana Bat Conservation 
 

The following avoidance, minimization, and conservation measures are appropriate for 
incorporation in transportation projects for the purposes of conserving Indiana bats.  Additional 
guidance is provided at USFWS Guidance on Developing and Implementing an Indiana Bat 
Conservation Plan. 
 
 
Avoidance Measures 
 

Implementation of Seasonal Tree Cutting and Bridge Demolition Restrictions 
 

1. Known or presumed Swarming Habitat. Tree-cutting within a 20-mile radius of 
Priority 1 and 2 Indiana bat hibernacula and a 10-mile radius of Priority 3 and 4 
Indiana bat hibernacula will only occur between November 16 and March 31 when 
Indiana bats are hibernating and, therefore, not roosting in trees. 

 
2. Known or presumed Summer Habitat.  Tree-cutting will only occur between October 

1 and March 31 in summer habitat when Indiana bats are swarming in proximity to 
hibernation locations (as noted above) or hibernating and, therefore, not roosting in 
trees. 

 
3. Known or presumed Bridge Roosts8.  Demolition of bridges determined to be utilized 

by Indiana bats for roosting will occur between November 16 and March 31. 
 

4. Known or presumed Hibernacula.  To avoid impacts to hibernating bats due to 
percussive activities, blasting and/or pile driving will only be performed May 1 to 
September 30 if within 0.5 mile of a hibernaculum when Indiana bats are not 
hibernating. 

 
Protection of streams, riparian areas, and wetlands (foraging habitat), if present 
 

1. Stream and Wetland Impacts.  Avoid and minimize dredging, filling or encroachment 
of streams and wetlands potentially utilized as watering areas by Indiana bats. 

 
2. Riparian Corridors.  Retain a minimum 50-foot buffer along each side of all stream 

corridors. 
 
Retention of forested roosting, foraging, swarming and flyway habitats 
 

1. Forest Impacts.  Avoid and minimize impacts to forests, woodlots and forested 
fencerows; retain snags and roost trees (> 5” DBH with exfoliating bark) and   retain 
interior forest patches. 

 

8 As determined through field habitat evaluation by a biologist experienced in Indiana Bat life history and habitat requirements or a USFWS/PGC 
Qualified Indiana Bat Surveyor. 

Threatened and Endangered Species Desk Reference  December 2013 

                                                 



Appendix K  19 

2. Flyways.  Maintain or provide travel corridors between remaining forest patches.  
Assure that flyways that cross transportation corridors are geometrically configured 
or provide fencing or roadside vegetation that guide Indiana bats safely above areas 
of vehicle travel to reduce or avoid roadway mortality of Indiana bats. 

3. Maternity Roosts.  Avoid direct and indirect impacts to known maternity roosts. 
 
4. Surrounding Hibernacula Microhabitat .  Avoid forested habitat within a 1.0 mile 

radius of cave/portal openings to maintain the integrity of hibernacula microclimates 
(USFWS, 2007; USFWS 2013).  

 
5. Swarming Habitat.  Retain to the extent practicable forested habitats within the 

remaining swarming radii (20-mile radius of Priority 1 and 2 Indiana bat hibernacula 
and a10-mile radius of Priority 3 and 4 Indiana bat hibernacula) and employ seasonal 
tree cutting restrictions when avoidance is not practicable.  

 
Gating caves/abandoned mine portals 
 

1. Avoid Future Hibernacula Disturbances.  Coordinate with the PGC and the USFWS 
regarding portal gating. 
 

2. Avoid Micro-Climate Alteration to Hibernacula.  Retain forested habitat within a 1.0 
mile radius of known hibernacula. 

 
 
Conservation Measures9 
 

Habitat Restoration/Forest Reclamation 
 
1. Short-term Habitat Replacement.  Tree girdling, erection of bat boxes and the use of 

native herbaceous ground cover can promote the initiation of habitat restoration. 
 

2. Long-term Habitat Replacement.  Restore, enhance or create additional watering 
areas to provide accessible water sources for Indiana bats.  Reforest by replanting 
with at least six different tree species listed in TREE SPECIES LIST FOR INDIANA 
BAT HABITAT. At least 40% of the stems per acre should be a diversity of 
“exfoliating bark” tree species.  To maintain diversity, no more than 20% of any one 
species will be planted and no more than 50 stems per acre of black locust will be 
planted.  Success of reforestation is measured as 400 live woody stems per acre. 
Forest restoration should be implemented in accordance with the methods detailed in 
the Forest Reclamation Advisories published by the Appalachian Regional 

9 Conservation measures are actions pledged in the project description that the action agency will implement to further the recovery of the species 
under review.  Such measures should be closely related to the action and should be achievable within the authority of the action agency.  For 
projects that May Effect and are Likely to Adversely Affect the species, the beneficial effects of conservation measures are taken into 
consideration during formal consultation in the Service's conclusion of jeopardy or non-jeopardy to the listed species and in the analysis of 
incidental take if they offset impacts to listed species within the action area.   
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Reforestation Initiative. Manage reforested property consistent with the goal of 
conserving Indiana bat roosting and foraging habitat. 

 
Contributions to the Indiana Bat Conservation Fund (IBCF) 
 

1. Complete the Calculation Sheet For Indiana Bat Habitat Compensation. 
 
 

Additional Conservation Recommendations 

All federal action agencies are under Section 7(a)(1) of the ESA are to utilize their authorities for 
the purposes of the ESA by carrying out conservation programs for the benefit of endangered 
and threatened species.  Pursuits of these additional activities that assist in the recovery of the 
Indiana bat are voluntary, pro-active and consistent with Federal Highway Administration 
Stewardship Initiatives such as Eco-Logical.   Some examples of discretionary conservation 
recommendations that may be pursued in addition to those required by project specific 
consultations are: the development of guidelines for addressing Indiana bat issues associated 
with transportation projects in Pennsylvania; education and outreach efforts on Indiana bats; and 
the development of conservation banks for the protection of essential Indiana bat foraging, 
roosting and hibernation habitats. 
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Tree Species List for Indiana Bat Habitat 

 
 

Acer rubrum                             red maple 
Acer saccharum                       sugar maple 
Carya cordiformis                    bitternut hickory 
Carya glabra                            pignut hickory 
Carya laciniosa                        shellbark hickory 
Carya ovata                              shagbark hickory 
Carya tomentosa                      mockernut hickory 
Fraxinus americana                 white ash 
Fraxinus nigra                         black ash 
Fraxinus pennsylvanica           green ash 
Platanus occidentalis               sycamore 
Populus deltoides                     eastern cottonwood 
Quercus alba                            white oak 
Quercus coccinea                     scarlet oak 
Quercus prinus                         chestnut oak 
Quercus rubra                          northern red oak 
Quercus velutina                      black oak 
Robinia pseudoacacia              black locust 
Sassafras albidum                    sassafras 
Ulmus americana                     American elm 
Ulmus rubra                             slippery elm 
  
 
Nitrogen-fixing Trees 
 
Cercis canadensis                   Redbud 
Robinia pseudoacacia             Black locust 
 
 
Other Trees 
 

Cornus florida                        Flowering dogwood 
Diospyros virginiana              Persimmon 
Morus rubra                            Red mulberry 
Prunus serotina                      Wild black cherry 
  

Threatened and Endangered Species Desk Reference  December 2013 



Appendix K  22 

References 
 
 
Federal Highway Administration.  2011.  Biological Assessment for the Federally Endangered 
 Indiana Bat (Myotis sodalis) S.R. 3046, Section 301, South Valley Parkway Project 

submitted to the United States Fish and Wildlife Service, Pennsylvania Field Office by 
Federal Highway Administration and the Pennsylvania Department of Transportation. 
Federal Highway Administration Pennsylvania Division.   52 pp. 

Federal Highway Administration.  2012.  Biological Assessment for the Federally Endangered 
 Indiana Bat (Myotis sodalis) Programmatic Consultation between United States Fish and 

Wildlife Service, Federal Highway Administration and the Ohio Department of 
Transportation. Federal Highway Administration Ohio Division.   67 pp. 

Kiefer A, H. Merz, W. Rackow , H. Roer, D. Schlegel. 1995. Bats as traffic casualties in 
Germany. Myotis 32-33:215–220 

Kniowski, A. B. and S. Gehrt.  2011.  Summer Ecology of the Indiana bat (Myotis sodalis) in an 
Agricultural Landscape. Masters Thesis. The Ohio State University, Columbus, OH. 
199 pp. 

Langwig, K., S. Darling, W. Frick, C. Herzog, A. Hicks, C. Kocer, T. Kunz, R. Smith, and R. 
Von Linden.  2010.  Declines of Six Hibernating Bat Species from White-Nose 
Syndrome in the Northeastern United States.  Abstract of oral presentation to the Second 
National White-nose Syndrome Meeting; Pittsburgh, Pennsylvania.  May 25-27, 2010. 

Lesinski G.  2007.  Bat road casualties and factors determining their number. Mammalia 71:138–
142 

Lesinski G. 2008.  Linear landscape elements and bat casualties on roads—an example. Ann 
Zool Fenn 45:277–280. 

Office of Surface Mining Reclamation Enforcement, U.S. Fish and Wildlife Service, et.al.  2009.  
Range-wide Indiana Bat Protection and Enhancement Guidelines.  41 pp. 

Russell, A.L., C.M. Butchkoski, L. Saidak, and G.F. McCracken. 2009. Road-killed bats, 
 highway design, and the commuting ecology of bats. Endangered Species Research 8:49- 
 60. 

U.S. Fish and Wildlife Service (USFWS). 2007. Indiana Bat (Myotis sodalis) Draft Recovery 
Plan: First Revision. U.S. Fish and Wildlife Service, Fort Snelling, MN. 258 pp. 

U.S. Fish and Wildlife Service.  2011.  Correspondence USFWS Project #2010-0224, S.R. 96 
Bridge Replacement Project, Bedford County, Pennsylvania.  2pp. 

U.S. Fish and Wildlife Service.  2011.  Revised' Indiana Bat Mitigation Guidance for the 
Commonwealth of Kentucky. U.S. Fish and Wildlife Service Frankfort KY.  17 pp. 

U.S. Fish and Wildlife Service.  2012a.  Biological Opinion: Effects of the South Valley 
Parkway (S.R. 3046, Section 301) Transportation Project on the Indiana Bat, Luzerne 
County, Pennsylvania.  U.S. Fish and Wildlife Service State College, PA.  57 pp. 

Threatened and Endangered Species Desk Reference  December 2013 



Appendix K  23 

U.S. Fish and Wildlife Service.  2012b.  Biological Opinion: Effects of the Canoe Creek 
Transportation Improvement Project on the Indiana Bat Blair County, Pennsylvania. U.S. 
Fish and Wildlife Service State College, PA.  92 pp. 

U.S. Fish and Wildlife Service.  2013.  Amendment to Biological Opinion: Effects of theU.S. 
6219, Section 019, Transportation Improvement Project on the Indiana Bat (Myotis 
sodalis) Somerset County, Pennsylvania. U.S. Fish and Wildlife Service State College, 
PA.  13 pp. 

U.S. Fish and Wildlife Service.  2012.  Indiana bat two-option letter template.  U.S. Fish and 
Wildlife Service Elkins, WV.  4 pp. 

U.S. Fish and Wildlife Service.  Draft.  Additional Consultation Procedures.  U.S. Fish and 
Wildlife Service Elkins, WV.  8 pp. 

Wray S., P. Reason, D. Wells, W. Cresswell , H. Walker. 2005. Design, installation, and 
monitoring of safe crossing points for bats on a new highway scheme in Wales. In: Irwin 
CL, Garrett P, McDermott KP (eds) Proc. 2005 Intl Conf Ecol Transport. Center for 
Transportation and the Environment, North Carolina State University, Raleigh, NC, p 
369–379. 

Zurcher, A. A., D. W. Sparks and V. J. Bennett. 2010. Why the Bat Did Not Cross the Road? 
Acta Chiropterologica, 12(2):337-340. 

 

Threatened and Endangered Species Desk Reference  December 2013 


	FINAL Pub 546 version 12_2013.pdf
	THIS PAGE IS INTENTIONALLY BLANK
	Preface
	Executive Summary
	Table of Contents
	Tables and Figures
	APPENDICES
	I. PURPOSE
	II. REGULATORY BACKGROUND
	A. FEDERAL REGULATORY REQUIREMENTS
	2. CRITICAL HABITATS
	3. PROPOSED AND CANDIDATE SPECIES
	4. RECOVERY PLANS
	5. AGENCY CONSULTATION
	6. PROHIBITED ACTS
	7. SECTION 10
	8. SAFE HARBOR AGREEMENTS
	9. CANDIDATE CONSERVATION AGREEMENTS WITH ASSURANCES
	10. Recovery Credit Systems and conservation Banks
	11. OTHER FEDERAL REGULATIONS

	B. STATE REGULATORY REQUIREMENTS
	1. THE WILD RESOURCE CONSERVATION ACT (Act 170 of 1982)
	2. CONSERVATION OF PENNSYLVANIA NATIVE WILD PLANTS  (17 Pa. Code § 45.1-91)
	3. PENNSYLVANIA GAME AND WILDLIFE CODE – WILDLIFE CLASSIFICATION (58 Pa. Code § 133.1-41)
	4. PENNSYLVANIA FISH AND BOAT CODE – ENDANGERED SPECIES  (58 Pa. Code § 75.1-4)

	C. PERMIT AND PROGRAM REQUIREMENTS
	1. FEDERAL PROGRAMS
	2. STATE  PROGRAMS


	III. AGENCY COORDINATION OVERVIEW
	A. SITUATIONS WHERE RESOURCE AGENCY COORDINATION IS NEEDED
	B. SITUATIONS WHERE RESOURCE AGENCY COORDINATION IS NOT NEEDED

	IV. FEDERAL RESOURCE AGENCY COORDINATION
	A. ESA SECTION 7 – INTERAGENCY CONSULTATION
	1. INFORMAL CONSULTATION
	a. Review Request
	b. Activities that May Affect Listed Species or Critical Habitat
	1) The Need to Prepare the BA
	2) Collect Data/Perform a Field Survey
	3) Determination of Effect
	4) BA Format


	2. FORMAL CONSULTATION
	a. Initiation of Formal Consultation
	b. USFWS Issuance of a Biological Opinion
	1) “Jeopardy/Adverse Modification” Biological Opinions
	2)  “No Jeopardy/No Adverse Modification” Biological Opinions
	3) Reinitiation of Formal Consultation


	3. PROGRAMMATIC CONSULTATIONS and streamlining
	1) Programmatic informal consultations
	2) Batching consultations
	3) Programmatic biological opinions
	4. CONFERENCE PROCESS FOR PROPOSED SPECIES AND CRITICAL HABITATS
	a. Informal Conferences
	b. Formal Conferences


	B. ESA SECTION 10 – EXCEPTIONS (TO PROHIBITED ACTS)
	1. THE HABITAT CONSERVATION PLAN PROGRAM
	a. Biological Goals
	b. Adaptive Management
	c. Monitoring
	d. Permit Duration
	e. Public Participation

	2. APPLYING FOR AN INCIDENTAL TAKE PERMIT
	a. The Habitat Conservation Plan Development Phase
	1) Permit Application Form
	2) A Completed Habitat Conservation Plan
	i. Mandatory Elements of a Habitat Conservation Plan
	ii. Identifying Project Impacts
	a)  Habitat Conservation Plan Boundaries
	b)  Collection of Biological Data
	c)  Identification of Proposed Activities
	d)  Quantification of Incidental Take Levels

	iii. Monitoring
	iv. Alternatives Analysis
	v. Additional Measures - Implementing Agreements

	3) Draft National Environmental Policy Act (NEPA) Document

	b. The Permit Application Processing Phase
	1) Permit Application Processing
	2) Permit Issuance

	c. The Post-Issuance Phase

	3. ASSURANCES PROVIDED IN THE CASE OF CHANGED OR UNFORSEEN CIRCUMSTANCES


	V. STATE RESOURCE AGENCY COORDINATION
	A. STATE RESOURCE AGENCY ROLES
	1. PENNSYLVANIA NATURAL HERITAGE PROGRAM (PNHP)
	2. DCNR
	3. PGC
	4. PFBC
	a. Species Impact Review (SIR) Form
	b. Cover Letter


	B. STATE RESOURCE AGENCY COORDINATION INITIATION
	C. STATE RESOURCE AGENCY RESPONSES TO LISTED SPECIES REVIEW REQUESTS
	1. NO CONFLICTS WITH listed SPECIES RESPONSE
	a. Contact the Agency with Jurisdiction over the Listed Species
	b. Conduct Habitat and/or Species Field Surveys
	1) Habitat Field Survey
	2) Species Field Survey


	3. DIRECT IMPACTS ON LISTED SPECIES RESPONSE
	a. Research the Life Requisites of the Listed Species
	b. Contact the Agency with Jurisdiction over the Listed Species
	c. Avoidance and Minimization



	VI. LISTED SPECIES ACTIVITIES THAT SHOULD OCCUR DURING PROJECT DEVELOPMENT INVOLVING FEDERAL ACTION
	A. Pre-TIP and TIP ACTIVITIES
	B. POST-TIP NEPA PROCEDURES/PRELIMINARY ENGINEERING (STEP 6)
	2. Engineering and Environmental Scoping
	3. Project Needs
	4. Preliminary Engineering, Environmental Study and Mitigation Development
	5. Documentation and Approval

	VII. LISTED SPECIES ACTIVITIES THAT SHOULD OCCUR FOR PROJECTS THAT ARE 100% STATE-FUNDED AND INVOLVE NO MAJOR FEDERAL ACTION
	VIII. LISTED SPECIES ACTIVITIES THAT SHOULD OCCUR DURING FINAL DESIGN AND CONSTRUCTION
	A. ECMTS Report Summary
	B. FINAL DESIGN
	1. CONTINUED COORDINATION WITH RESOURCE AGENCIES AND/OR FOLLOW-UP FIELD STUDIES
	2. INCORPORATION OF MITIGATION COMMITMENTS INTO PROJECT DESIGN AND CONSTRUCTION CONTRACTS
	3. RESUBMISSION OF SPECIES REVIEW REQUESTS TO RESOURCE AGENCIES AT THE TIME OF PERMIT APPLICATIONS
	4. BEST MANAGEMENT PRACTICES FOR LISTED SPECIES
	5. CHANGES IN PROJECT DESIGN/IMPACT AREA

	C. CONSTRUCTION
	1. FULFILLMENT OF MITIGATION COMMITMENTS
	2. LISTED SPECIES COORDINATION FOR SPECIAL SITUATIONS THAT OCCUR DURING CONSTRUCTION


	IX. LISTED SPECIES PROCEDURES THAT SHOULD OCCUR DURING MAINTENANCE ACTIVITIES
	A. WHEN TO CONSIDER INITIATING RESOURCE AGENCY COORDINATION
	B. LISTED SPECIES COORDINATION PROCESS

	Armstrong County State Route 4023, Section 191, Over Fish Run
	C. Streambed Scour
	D. Coal-Related Activities
	Other Comments


	Armstrong County State Route 4023, Section 191, Over Unnamed Tributary to the Allegheny River
	E. Coal Mining Activity
	F. Sand and Gravel Mining
	Other Comments


	Armstrong County State Route 4023, Section 191, Over Caldwell Run
	Other Comments


	Appendix J.pdf
	PFBC Mussel Conservation 405002 Appendix J version.pdf
	Mussel conservation fund FINAL 2013 Appendix J version.pdf

	Blank Page



